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☐
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[image: ][image: ]

	Table of Contents
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	TABLE OF CONTENTS
	
	

	
	PART I. FINANCIAL INFORMATION
	
	
	

	
	Item 1.
	Financial Statements (unaudited)
	
	
	

	
	
	Condensed Consolidated Balance Sheets as of August 3, 2019, and February 2, 2019
	
	
	4

	
	
	Condensed Consolidated Statements of Operations for the Thirteen and Twenty-Six Weeks Ended August 3, 2019, and August 4,
	
	

	
	
	2018
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	5

	
	
	Condensed Consolidated Statements of Comprehensive Income for the Thirteen and Twenty-Six Weeks Ended August 3, 2019,
	
	
	

	
	
	and August 4, 2018
	6

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	Condensed Consolidated Statements of Shareholders' Equity for the Thirteen and Twenty-Six Weeks Ended August 3, 2019, and
	
	

	
	
	August 4, 2018
	
	
	
	7

	
	
	Condensed Consolidated Statements of Cash Flows for the Twenty-Six Weeks Ended August 3, 2019, and August 4, 2018
	9

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	Notes to the Condensed Consolidated Financial Statements
	
	
	10

	
	Item 2.
	Management’s Discussion and Analysis of Financial Condition and Results of Operations
	
	29

	
	Item 3.
	Quantitative and Qualitative Disclosures About Market Risk
	
	40

	
	Item 4.
	Controls and Procedures
	40

	
	
	
	
	
	
	
	
	
	

	
	PART II. OTHER INFORMATION
	
	
	

	
	Item 1A.
	Risk Factors
	
	41

	
	Item 2.
	Unregistered Sales of Equity Securities and Use of Proceeds
	42

	
	Item 6.
	Exhibits
	
	
	43

	
	
	2
	
	
	
	
	
	
	
	



Table of Contents

FORWARD-LOOKING STATEMENTS

This report contains forward-looking statements that are subject to risks and uncertainties. All statements other than statements of historical or current fact included in this report are forward-looking statements. Forward-looking statements refer to our current expectations and projections relating to our financial condition, results of operations, plans, objectives, strategies, future performance, and business. You can identify forward-looking statements by the fact that they do not relate strictly to historical or current facts. These statements may include words such as “anticipate,” “estimate,” “expect,” “project,” “plan,” “intend,” “believe,” “may,” “might,” “will,” “should,” “can have,” and “likely” and other words and terms of similar meaning in connection with any discussion of the timing or nature of future operating or financial performance or other events. For example, all statements we make relating to our estimated and projected earnings, revenues, costs, expenditures, cash flows, growth rates, and financial results, our plans and objectives for future operations, growth, initiatives, or strategies, or the expected outcome or impact of pending or threatened litigation are forward-looking statements. Forward-looking statements are subject to risks and uncertainties that may cause actual results to differ materially from those that we expected, including:

· possible inability to successfully implement our long-term strategic plan, including our Vision 20/20 initiatives;

· possible declines in our comparable sales;

· possible inability to maintain and enhance our brand;

· possible failure of our multi-channel distribution model;

· possible adverse changes in general economic conditions and their impact on consumer confidence and consumer spending;

· possible inability to predict and respond in a timely manner to changes in consumer demand;

· possible inability to successfully open new stores and/or operate current stores as planned;

· possible loss of key management or design associates or inability to attract and retain the talent required for our business;

· possible data security or privacy breaches or disruptions in our computer systems or website;

· possible new or increased tariffs on our products that could lead to increased product costs and lower profit margins;

· possible failure of Pura Vida acquisition benefits to materialize as expected, including the possibility that the business may not perform as anticipated; and
· possible inability to successfully implement integration strategies related to the Pura Vida business.

We derive many of our forward-looking statements from our operating plans and forecasts, which are based upon detailed assumptions. While we believe that our assumptions are reasonable, we caution that it is difficult to predict the impact of known factors, and it is impossible for us to anticipate all factors that could affect our actual results.

For a discussion of risks and uncertainties that could cause actual results to differ materially from those contained in our forward-looking statements, please refer to “Risk Factors” in Item 1A of our Annual Report on Form 10-K for the fiscal year ended February 2, 2019, as well as in this Quarterly Report on Form 10-Q.

We caution you that the risks and uncertainties identified by us may not be all of the factors that are important to you. Furthermore, the forward-looking statements included in this report are made only as of the date hereof. We undertake no obligation to publicly update or revise any forward-looking statement as a result of new information, future events, or otherwise, except as required by law.
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PART I. FINANCIAL INFORMATION

	ITEM 1.
	FINANCIAL STATEMENTS
	
	
	
	
	
	

	
	Vera Bradley, Inc.
	
	
	
	
	
	

	
	Condensed Consolidated Balance Sheets
	
	
	
	
	
	

	
	(in thousands)
	
	
	
	
	
	

	
	(unaudited)
	
	
	
	
	
	

	
	
	
	August 3,
	
	February 2,
	

	
	
	
	2019
	
	
	2019
	

	Assets
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	Current assets:
	
	
	
	
	
	
	

	
	
	
	
	
	
	

	Cash and cash equivalents
	$
	46,842
	
	$
	113,493
	

	Short-term investments
	
	8,987
	
	
	19,381
	

	
	
	
	
	
	
	

	Accounts receivable, net
	
	28,183
	
	
	15,604
	

	Inventories
	
	
	130,718
	
	
	91,581
	

	
	
	
	
	
	
	

	Income taxes receivable
	
	994
	
	
	809
	

	Prepaid expenses and other current assets
	
	10,483
	
	
	11,600
	

	
	
	
	
	
	
	

	Total current assets
	
	226,207
	
	
	252,468
	

	Operating right-of-use assets
	
	122,240
	
	
	—
	

	
	
	
	
	
	
	

	Property, plant, and equipment, net
	
	77,477
	
	
	77,951
	

	Intangible assets, net
	
	61,536
	
	
	—
	

	
	
	
	
	
	
	
	

	Goodwill
	
	
	41,310
	
	
	—
	

	Long-term investments
	
	14,652
	
	
	23,735
	

	
	
	
	
	
	
	

	Deferred income taxes
	
	7,304
	
	
	6,724
	

	Other assets
	
	
	2,593
	
	
	1,270
	

	
	
	
	
	
	
	
	

	Total assets
	
	$
	553,319
	
	$
	362,148
	

	Liabilities, Redeemable Noncontrolling Interest, and Shareholders’ Equity
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	Current liabilities:
	
	
	
	
	
	
	

	Accounts payable
	$
	30,094
	
	$
	14,595
	

	
	
	
	
	
	
	

	Accrued employment costs
	
	11,247
	
	
	13,316
	

	Short-term operating lease liabilities
	
	21,610
	
	
	—
	

	
	
	
	
	
	
	

	Earn-out liability
	
	20,854
	
	
	—
	

	Other accrued liabilities
	
	20,512
	
	
	13,482
	

	
	
	
	
	
	
	

	Income taxes payable
	
	696
	
	
	2,163
	

	Total current liabilities
	
	105,013
	
	
	43,556
	

	
	
	
	
	
	
	

	Long-term operating lease liabilities
	
	122,213
	
	
	—
	

	Other long-term liabilities
	
	92
	
	
	23,889
	

	
	
	
	
	
	
	

	Total liabilities
	
	227,318
	
	
	67,445
	

	Commitments and contingencies
	
	
	
	
	
	

	
	
	
	
	
	
	

	Redeemable noncontrolling interest
	
	31,650
	
	
	—
	

	Shareholders’ equity:
	
	
	
	
	
	

	
	
	
	
	
	
	

	Preferred stock; 5,000 shares authorized, no shares issued or outstanding
	
	—
	
	—
	

	Common stock, without par value; 200,000 shares authorized, 41,507 and 41,283 shares issued and 34,090 and 34,347
	
	
	
	
	
	

	shares outstanding, respectively
	
	—
	
	—
	

	
	
	
	
	
	
	

	Additional paid-in-capital
	
	96,958
	
	
	95,572
	

	Retained earnings
	
	295,247
	
	
	291,994
	

	
	
	
	
	
	
	

	Accumulated other comprehensive income (loss)
	
	121
	
	
	(24)
	

	Treasury stock
	
	
	(97,975)
	
	
	(92,839)
	

	
	
	
	
	
	
	

	Total shareholders’ equity of Vera Bradley, Inc.
	
	294,351
	
	
	294,703
	

	Total liabilities, redeemable noncontrolling interest, and shareholders’ equity
	$
	553,319
	
	$
	362,148
	


[image: ]

The accompanying notes are an integral part of these financial statements.
[image: ]
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Vera Bradley, Inc.

Condensed Consolidated Statements of Operations

(in thousands, except per share data)

(unaudited)


	
	
	Thirteen Weeks Ended
	
	
	Twenty-Six Weeks Ended

	
	
	August 3,
	
	August 4,
	
	August 3,
	
	August 4,

	
	
	2019
	
	
	2018
	
	
	2019
	
	
	2018

	Net revenues
	$
	119,785
	
	$
	113,625
	
	$
	210,788
	
	$
	200,216

	Cost of sales
	
	52,452
	
	
	47,885
	
	
	92,987
	
	
	85,860

	
	
	
	
	
	
	
	
	
	
	
	

	Gross profit
	
	67,333
	
	
	65,740
	
	
	117,801
	
	
	114,356

	Selling, general, and administrative expenses
	
	60,745
	
	
	53,770
	
	
	115,042
	
	
	104,475

	
	
	
	
	
	
	
	
	
	
	
	

	Other income
	
	760
	
	
	46
	
	
	944
	
	
	223

	Operating income
	
	7,348
	
	
	12,016
	
	
	3,703
	
	
	10,104

	
	
	
	
	
	
	
	
	
	
	
	

	Interest income, net
	
	(375)
	
	
	(259)
	
	
	(822)
	
	
	(502)

	Income before income taxes
	
	7,723
	
	
	12,275
	
	
	4,525
	
	
	10,606

	
	
	
	
	
	
	
	
	
	
	
	

	Income tax expense
	
	2,005
	
	
	2,993
	
	
	1,212
	
	
	2,694

	Net income
	
	5,718
	
	
	9,282
	
	
	3,313
	
	
	7,912

	
	
	
	
	
	
	
	
	
	
	
	

	Less: Net loss attributable to redeemable noncontrolling interest
	
	(136)
	
	
	—
	
	(136)
	
	
	—

	Net income attributable to Vera Bradley, Inc.
	$
	5,854
	
	$
	9,282
	
	$
	3,449
	
	$
	7,912

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Basic weighted-average shares outstanding
	
	34,178
	
	
	35,540
	
	
	34,203
	
	
	35,536

	
	
	
	
	
	
	
	
	
	
	
	

	Diluted weighted-average shares outstanding
	
	34,380
	
	
	35,735
	
	
	34,476
	
	
	35,733

	
	
	
	
	
	
	
	
	
	
	
	

	Basic net income per share attributable to Vera Bradley, Inc.
	$
	0.17
	
	$
	0.26
	
	$
	0.10
	
	$
	0.22

	Diluted net income per share attributable to Vera Bradley, Inc.
	$
	0.17
	
	$
	0.26
	
	$
	0.10
	
	$
	0.22



The accompanying notes are an integral part of these financial statements.
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Vera Bradley, Inc.

Condensed Consolidated Statements of Comprehensive Income

(in thousands)

(unaudited)


	
	
	Thirteen Weeks Ended
	
	
	Twenty-Six Weeks Ended

	
	
	August 3,
	
	August 4,
	
	August 3,
	
	August 4,

	
	
	2019
	
	
	2018
	
	
	2019
	
	
	2018

	Net income
	$
	5,718
	
	$
	9,282
	
	$
	3,313
	
	$
	7,912

	Unrealized (loss) gain on available-for-sale debt investments
	
	(8)
	
	
	57
	
	
	124
	
	
	12

	
	
	
	
	
	
	
	
	
	
	
	

	Cumulative translation adjustment
	
	20
	
	
	(3)
	
	
	21
	
	
	(7)

	Comprehensive income, net of tax
	
	5,730
	
	
	9,336
	
	
	3,458
	
	
	7,917

	
	
	
	
	
	
	
	
	
	
	
	

	Less: Comprehensive loss attributable to redeemable noncontrolling
	
	
	
	
	
	
	
	
	
	
	

	interest
	
	(136)
	
	
	—
	
	(136)
	
	
	—

	Comprehensive income attributable to Vera Bradley, Inc.
	$
	5,866
	
	$
	9,336
	
	$
	3,594
	
	$
	7,917

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	



The accompanying notes are an integral part of these financial statements.
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Vera Bradley, Inc.

Condensed Consolidated Statements of Shareholders’ Equity

(in thousands, except share data)

(unaudited)

	
	Number of Shares
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	Additional
	
	
	
	Accumulated
	
	
	
	
	Total
	

	
	Common
	Treasury
	
	
	
	Retained
	
	Other
	
	Treasury
	
	
	

	
	
	
	
	Paid-in
	
	
	Comprehensive
	
	
	Permanent
	

	
	Stock
	Stock
	
	Capital
	
	Earnings
	(Loss) Income
	
	Stock
	
	Equity
	

	Balance at February 2, 2019
	34,347,420
	
	6,935,623
	
	$
	95,572
	
	$
	291,994
	
	$
	(24)
	
	$
	(92,839)
	
	$
	294,703
	

	Net loss
	—
	—
	
	—
	
	(2,405)
	
	
	—
	
	—
	
	(2,405)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Translation adjustments
	—
	—
	
	—
	
	—
	
	1
	
	
	—
	
	1
	

	Unrealized gain on available-for-sale debt
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	investments
	—
	—
	
	—
	
	—
	
	132
	
	
	—
	
	132
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Restricted shares vested, net of repurchase for taxes
	183,346
	
	—
	
	(791)
	
	
	—
	
	—
	
	—
	
	(791)
	

	Stock-based compensation
	—
	—
	
	1,238
	
	
	—
	
	—
	
	—
	
	1,238
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Treasury stock purchased
	(284,088)
	
	284,088
	
	
	—
	
	—
	
	—
	
	(2,908)
	
	
	(2,908)
	

	Cumulative adjustment for ASC 842 adoption
	—
	—
	
	—
	
	(196)
	
	
	—
	
	—
	
	(196)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Balance at May 4, 2019
	34,246,678
	
	7,219,711
	
	$
	96,019
	
	$
	289,393
	
	$
	109
	
	$
	(95,747)
	
	$
	289,774
	

	Net income attributable to Vera Bradley, Inc.
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	—
	—
	
	—
	
	5,854
	
	
	—
	
	—
	
	5,854
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Translation adjustments
	—
	—
	
	—
	
	—
	
	20
	
	
	—
	
	20
	

	Unrealized loss on available-for-sale debt
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	investments
	—
	—
	
	—
	
	—
	
	(8)
	
	
	—
	
	(8)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Restricted shares vested, net of repurchase for taxes
	40,297
	
	—
	
	(316)
	
	
	—
	
	—
	
	—
	
	(316)
	

	Stock-based compensation
	—
	—
	
	1,255
	
	
	—
	
	—
	
	—
	
	1,255
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Treasury stock purchased
	(196,507)
	
	196,507
	
	
	—
	
	—
	
	—
	
	(2,228)
	
	
	(2,228)
	

	Balance at August 3, 2019
	34,090,468
	
	7,416,218
	
	$
	96,958
	
	$
	295,247
	
	$
	121
	
	$
	(97,975)
	
	$
	294,351
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Vera Bradley, Inc.

Condensed Consolidated Statements of Shareholders’ Equity

(in thousands, except share data)

(continued)

(unaudited)

	
	Number of Shares
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	Additional
	
	
	
	Accumulated
	
	
	
	
	Total
	

	
	Common
	Treasury
	
	
	
	Retained
	
	Other
	
	Treasury
	
	
	

	
	
	
	
	Paid-in
	
	
	Comprehensive
	
	
	Permanent
	

	
	Stock
	Stock
	
	Capital
	
	Earnings
	(Loss) Income
	
	Stock
	
	Equity
	

	Balance at February 3, 2018
	35,459,025
	
	5,642,485
	
	$
	91,192
	
	$
	270,783
	
	$
	(114)
	
	$
	(76,578)
	
	$
	285,283
	

	Net loss
	—
	—
	
	—
	
	(1,370)
	
	
	—
	
	—
	
	(1,370)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Translation adjustments
	—
	—
	
	—
	
	—
	
	(4)
	
	
	—
	
	(4)
	

	Unrealized loss on available-for-sale debt
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	investments
	—
	—
	
	—
	
	—
	
	(45)
	
	
	—
	
	(45)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Restricted shares vested, net of repurchase for taxes
	177,192
	
	—
	
	(522)
	
	
	—
	
	—
	
	—
	
	(522)
	

	Stock-based compensation
	—
	—
	
	899
	
	
	—
	
	—
	
	—
	
	899
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Treasury stock purchased
	—
	—
	
	—
	
	—
	
	—
	
	—
	
	—
	

	Cumulative adjustment for ASC 606 adoption
	—
	—
	
	—
	
	454
	
	
	—
	
	—
	
	454
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Balance at May 5, 2018
	35,636,217
	
	5,642,485
	
	$
	91,569
	
	$
	269,867
	
	$
	(163)
	
	$
	(76,578)
	
	$
	284,695
	

	Net income
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	—
	—
	
	—
	
	9,282
	
	
	—
	
	—
	
	9,282
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Translation adjustments
	—
	—
	
	—
	
	—
	
	(3)
	
	
	—
	
	(3)
	

	Unrealized gain on available-for-sale debt
	—
	—
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	investments
	
	
	
	—
	
	—
	
	57
	
	
	—
	
	57
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Restricted shares vested, net of repurchase for taxes
	897
	
	—
	
	(5)
	
	
	—
	
	—
	
	—
	
	(5)
	

	Stock-based compensation
	—
	—
	
	1,714
	
	
	—
	
	—
	
	—
	
	1,714
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Treasury stock purchased
	(252,201)
	
	252,201
	
	
	—
	
	—
	
	—
	
	(3,591)
	
	
	(3,591)
	

	Balance at August 4, 2018
	35,384,913
	
	5,894,686
	
	$
	93,278
	
	$
	279,149
	
	$
	(109)
	
	$
	(80,169)
	
	$
	292,149
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	














The accompanying notes are an integral part of these financial statements.
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Vera Bradley, Inc.

Condensed Consolidated Statements of Cash Flows

(in thousands)

(unaudited)


	
	
	Twenty-Six Weeks Ended

	
	
	August 3,
	
	August 4,

	
	
	2019
	
	
	2018

	Cash flows from operating activities
	
	
	
	
	

	Net income
	$
	3,313
	
	$
	7,912

	
	
	
	
	
	

	Adjustments to reconcile net income to net cash provided by operating activities:
	
	
	
	
	

	Depreciation of property, plant, and equipment
	
	8,663
	
	
	8,344

	
	
	
	
	
	

	Amortization of operating right-of-use assets
	
	10,813
	
	
	—

	Amortization of intangible assets
	
	415
	
	
	—

	
	
	
	
	
	

	Provision for doubtful accounts
	
	61
	
	
	132

	Stock-based compensation
	
	2,493
	
	
	2,613

	
	
	
	
	
	

	Deferred income taxes
	
	(512)
	
	
	359

	Cash gain on investments
	
	(178)
	
	
	32

	
	
	
	
	
	

	Other non-cash charges, net
	
	131
	
	
	285

	Changes in assets and liabilities:
	
	
	
	
	

	
	
	
	
	
	

	Accounts receivable
	
	(4,807)
	
	
	(9,519)

	Inventories
	
	(11,494)
	
	
	1,307

	
	
	
	
	
	

	Prepaid expenses and other assets
	
	(1,269)
	
	
	446

	Accounts payable
	
	9,393
	
	
	1,453

	
	
	
	
	
	

	Income taxes
	
	(1,652)
	
	
	1,948

	Operating lease liabilities, net
	
	(12,917)
	
	
	—

	
	
	
	
	
	

	Accrued and other liabilities
	
	(1,362)
	
	
	1,298

	Net cash provided by operating activities
	
	1,091
	
	
	16,610

	
	
	
	
	
	

	Cash flows from investing activities
	
	
	
	
	

	Purchases of property, plant, and equipment
	
	(8,089)
	
	
	(5,857)

	
	
	
	
	
	

	Purchases of investments
	
	(10,111)
	
	
	(39,073)

	Proceeds from maturities and sales of investments
	
	29,798
	
	
	44,700

	
	
	
	
	
	

	Cash paid for business acquisition, net of cash acquired
	
	(73,010)
	
	
	—

	Net cash used in investing activities
	
	(61,412)
	
	
	(230)

	
	
	
	
	
	

	Cash flows from financing activities
	
	
	
	
	

	Tax withholdings for equity compensation
	
	(1,107)
	
	
	(527)

	
	
	
	
	
	

	Repurchase of common stock
	
	(5,244)
	
	
	(3,522)

	Net cash used in financing activities
	
	(6,351)
	
	
	(4,049)

	
	
	
	
	
	

	Effect of exchange rate changes on cash and cash equivalents
	
	21
	
	
	(7)

	
	
	
	
	
	




Net (decrease) increase in cash and cash equivalents
[image: ]

Cash and cash equivalents, beginning of period

Cash and cash equivalents, end of period
[image: ]

Supplemental disclosure of cash flow information


(66,651)	12,324

113,493	68,751
[image: ]

$	46,842	$	81,075
[image: ]


	Cash paid for income taxes, net
	$
	3,328
	
	$
	360
	

	
	
	
	
	
	
	

	Supplemental disclosure of non-cash activity
	
	
	
	
	
	

	Non-cash operating, investing, and financing activities
	
	
	
	
	
	

	
	
	
	
	
	
	

	Repurchase of common stock
	
	
	
	
	
	

	Expenditures incurred but not yet paid as of August 3, 2019 and August 4, 2018
	$
	89
	
	$
	69
	

	
	
	
	
	
	
	

	Expenditures incurred but not yet paid as of February 2, 2019 and February 3, 2018
	$
	197
	
	$
	—
	

	Purchases of property, plant, and equipment
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	Expenditures incurred but not yet paid as of August 3, 2019 and August 4, 2018
	$
	453
	
	$
	133
	

	Expenditures incurred but not yet paid as of February 2, 2019 and February 3, 2018
	
	
	
	
	
	

	
	$
	1,065
	
	$
	1,183
	

	
	
	
	
	
	
	

	Contingent consideration related to business acquisition
	$
	20,854
	
	$
	—
	

	
	
	
	
	
	
	



Refer to Note 3 herein for supplemental cash flow information regarding the Company’s leases.

The accompanying notes are an integral part of these financial statements.
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Vera Bradley, Inc.

Notes to the Condensed Consolidated Financial Statements

(unaudited)

1. Description of the Company and Basis of Presentation

The term “Company” refers to Vera Bradley, Inc. and its wholly and majority owned subsidiaries, except where the context requires otherwise or where otherwise indicated.

Vera Bradley is a leading designer of women’s handbags, luggage and travel items, fashion and home accessories, and unique gifts. Founded in 1982 by friends Barbara Bradley Baekgaard and Patricia R. Miller, the brand’s innovative designs, iconic patterns, and brilliant colors continue to inspire and connect women. Vera Bradley offers a unique, multi-channel sales model, as well as a focus on service and a high level of customer engagement.

In July 2019, Vera Bradley, Inc. acquired a 75% interest in Creative Genius, Inc., which also operates under the name Pura Vida Bracelets (“Pura Vida”). Pura Vida, based in La Jolla, California, is a rapidly growing, digitally native, and highly engaging lifestyle brand that deeply resonates with its loyal consumer following. The Pura Vida brand has a differentiated and expanding offering of bracelets, jewelry, and other lifestyle accessories.

Beginning in the second quarter of fiscal 2020, the Company has included an additional segment for Pura Vida due to its acquisition. As a result, the Company now has three reportable segments: Vera Bradley Direct (“VB Direct”), Vera Bradley Indirect (“VB Indirect”), and Pura Vida.

· The VB Direct business consists of sales of Vera Bradley products through Vera Bradley full-line and factory outlet stores in the United States; verabradley.com; the Vera Bradley online outlet site; and the Vera Bradley annual outlet sale in Fort Wayne, Indiana. As of August 3, 2019, the Company operated 94 full-line stores and 62 factory outlet stores.

· The VB Indirect business consists of sales of Vera Bradley products to approximately 2,200 specialty retail locations, substantially all of which are located in the United States, as well as department stores, national accounts, third-party e-commerce sites, third-party inventory liquidators, and royalties recognized through licensing agreements related to the Vera Bradley brand.

· The Pura Vida segment represents revenues generated through the Pura Vida websites, www.puravidabracelets.com and www.puravidabracelets.eu, and through the distribution of Pura Vida-branded products to wholesale retailers, substantially all of which are located in the United States.

The accompanying unaudited consolidated financial statements have been prepared in accordance with the rules and regulations of the Securities and Exchange Commission (“SEC”). Accordingly, certain information and footnote disclosures normally included in financial statements prepared in accordance with accounting principles generally accepted in the United States (“GAAP”) have been condensed or omitted as permitted by such rules and regulations. These interim condensed consolidated financial statements should be read in conjunction with the audited consolidated financial statements and notes included in the Company’s Annual Report on Form 10-K for the fiscal year ended February 2, 2019, filed with the SEC.

The interim financial statements reflect all adjustments that are, in the opinion of management, necessary to present fairly the results for the interim periods presented. All such adjustments are of a normal, recurring nature. The results of operations for the thirteen and twenty-six weeks ended August 3, 2019, are not necessarily indicative of the results to be expected for the full fiscal year.

Principles of Consolidation

The condensed consolidated financial statements include the accounts of the Company, its wholly owned subsidiaries, and its majority owned subsidiary, Pura Vida beginning on July 17, 2019. The Company has eliminated intercompany balances and transactions in consolidation.

Fiscal Periods

The Company’s fiscal year ends on the Saturday closest to January 31. References to the fiscal quarters ended August 3, 2019 and August 4, 2018, refer to the thirteen-week periods ended on those dates.
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Operating Leases

Accounting Standard Codification (“ASC”) Topic 842, Leases, was adopted on a modified retrospective basis on February 3, 2019. Accordingly, prior year financial information contained herein was not recast and is reported under the prior accounting standard. This comparability primarily impacts the Company's Condensed Consolidated Balance Sheets. Refer to Note 3 herein for additional information regarding the Company's leases.

The Company recognizes lease liabilities at the lease commencement date based upon the present value of the remaining lease payments. Operating right-of-use assets are based on the lease liability adjusted for prepaid rent, deferred rent, and tenant allowances received from certain of the Company’s landlords, primarily for its retail store locations.

Operating lease liabilities are amortized based upon the effective interest method. Operating right-of-use assets are amortized based upon the straight line lease expense less interest on the lease liability. Operating lease expense is recognized on a straight-line basis over the lease term. Variable rent expense is recognized in the period incurred.

Business Combination

The Company acquired a majority interest in Pura Vida on July 16, 2019. In connection with a business combination, the Company records the identifiable assets acquired, liabilities assumed, contingent consideration liabilities, if any, and any noncontrolling interest in the acquiree at their acquisition-date fair values. Goodwill is measured indirectly as the excess of the sum of (1) the consideration transferred (including contingent consideration, if any) and (2) the fair value of any noncontrolling interest in the acquiree over the net assets acquired and liabilities assumed. Refer to Note 12 herein for additional information.

These fair value assessments require management judgment and include the use of significant estimates and assumptions including future cash flows, discount and other market rates, and asset lives, among other items.

Goodwill and Other Intangible Assets

Upon an acquisition, the Company records the fair value of the identifiable intangible assets. As of August 3, 2019, these items consisted of the Pura Vida brand, customer relationships, and non-competition agreements. Assets that are determined to have an indefinite life, including goodwill and the Pura Vida Brand, are not amortized but are assessed for impairment at least annually or whenever events or circumstances indicate that the carrying amount of the asset may not be recoverable. Definite-lived intangible assets, including customer relationships and non-competition agreements, are amortized over their estimated useful lives and are also subject to impairment testing, similar to the Company’s long-lived assets.

Redeemable Noncontrolling Interest

On July 16, 2019, as contemplated by the Interest Purchase Agreement, the Company and certain of its subsidiaries and the owners of the remaining twenty-five percent (25%) ownership interest in Pura Vida (the “Sellers”) which was not acquired by the Company (the “Remaining Pura Vida Interest”) entered into a Put/Call Agreement (the “Put/Call Agreement”). Pursuant to the Put/Call Agreement, and subject to the terms and conditions thereof, the Sellers have the right to sell all of the Remaining Pura Vida Interest to the Company, and the Company has the right to purchase all of the Remaining Pura Vida Interests from Sellers, in each case generally at any time following the fifth anniversary of the closing date of the Transaction until the tenth anniversary thereof. The purchase price for any Remaining Pura Vida Interest put to, or called by, the Company will be determined based on the arithmetic average of a multiple of adjusted EBITDA of Pura Vida and a multiple of adjusted EBITDA of the Company, as defined in the Put/Call Agreement, over the twelve-month period ending on the last day of the month immediately preceding the month in which an exercise notice is delivered by a relevant party. In the event of a change in control of the Company, the parties may exercise a portion of their put and call rights prior to the fifth anniversary of the closing date (as defined in the Put/Call Agreement).

As a result of this redemption feature, the Company recorded the noncontrolling interest as redeemable and classified it in temporary equity within its Condensed Consolidated Balance Sheets initially at its acquisition-date fair value. The noncontrolling interest is adjusted each reporting period for income (or loss) attributable to the noncontrolling interest. A measurement period adjustment, if any, is then made to the noncontrolling interest to adjust the carrying value to the
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redemption value each reporting period, subject to certain limits. These adjustments are recognized through retained earnings and are not reflected in net income or net income attributable to Vera Bradley, Inc. When calculating earnings per share attributable to Vera Bradley, Inc., the Company adjusts net income attributable to Vera Bradley, Inc. for the measurement period adjustment to the extent the redemption value exceeds the fair value of the noncontrolling interest on a cumulative basis. Refer to Note 13 herein for additional information regarding the redeemable noncontrolling interest.

Recently Issued Accounting Pronouncements

Recently Adopted Accounting Pronouncements

In February 2016, the Financial Accounting Standards Board (“FASB”) issued Accounting Standards Update (“ASU”) 2016-02, Leases, which increases transparency and comparability among organizations by requiring lessees to recognize assets and liabilities on the balance sheet for the rights and obligations created by leases and disclosing key information about leasing arrangements. This guidance is effective for interim and annual periods beginning on or after December 15, 2018. In July 2018, the FASB issued ASU 2018-11 for targeted improvements, including the option of allowing entities to initially apply the new leases standard at the adoption date (February 3, 2019 for the Company) and recognize a cumulative-effect adjustment to the opening balance of retained earnings. The Company adopted the standard using this adoption method on February 3, 2019 (the beginning of fiscal 2020) and recorded a $0.2 million beginning retained earnings adjustment. In addition, the Company evaluated the usage of applicable transition relief practical expedients at the adoption date as follows:

	Practical Expedient Package
	The Company elected the practical expedient package and did not re-assess whether a contract was or

	
	contained a lease; did not re-assess lease classification as an operating or financing lease for expired or

	
	existing leases; and did not re-assess whether a lease contained initial direct costs for expired or

	
	existing leases.

	Hindsight
	The Company did not elect the hindsight practical expedient, which allows for hindsight when

	
	assessing the lease term and impairment of right-of-use assets.



The Company has operating leases at all of its retail stores; therefore, the adoption of this standard resulted in a material increase of assets and liabilities on the Company’s Condensed Consolidated Balance Sheets. The opening balance of its operating lease liabilities was approximately $149 million and its operating right-of-use assets were approximately $126 million at transition on February 3, 2019. The adoption of this standard had no impact on the Company's Condensed Consolidated Statements of Operations and its Condensed Consolidated Statements of Cash Flows.

Refer to Note 3 herein for additional information regarding ASC Topic 842, including details of practical expedients related to policy elections.

In August 2018, the FASB issued ASU 2018-15, Customers Accounting for Implementation Costs Incurred in a Cloud Computing Arrangement That Is a Service Contract, which aligns the requirements for capitalizing or expensing implementation costs in hosting arrangements (regardless of whether they convey a license to the hosted software) with capitalizing or expensing implementation costs incurred to develop or obtain internal-use software. This guidance is effective for interim and annual periods beginning on or after December 15, 2019 (fiscal 2021). Early adoption is permitted, and the amendments can be adopted either retrospectively or prospectively. The Company adopted this standard at the beginning of its fiscal 2020 (February 3, 2019) on a prospective basis. The adoption of this standard had an immaterial impact on the Company's Condensed Consolidated Financial Statements.

Recently Issued Accounting Pronouncements Not Yet Adopted

In August 2018, the FASB issued ASU 2018-13, Disclosure Framework – Changes to the Disclosure Requirements for Fair Value Measurements. The amendments in this update remove, modify, and add certain disclosure requirements to ASC 820, Fair Value Measurement. This guidance is effective for interim and annual periods beginning on or after December 15, 2019 (fiscal 2021). Early adoption is permitted, and certain amendments are to be adopted prospectively for only the most recent annual or interim period presented in the initial year of adoption or retrospectively. The Company is currently evaluating the impact of the guidance on its consolidated financial statements.
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In January 2017 the FASB issued ASU 2017-04, Intangibles—Goodwill and Other (Topic 350): Simplifying the Test for Goodwill Impairment. This standard eliminates Step 2 from the goodwill impairment test. Instead, an entity should compare the fair value of a reporting unit with its carrying amount and recognize an impairment charge for the amount by which the carrying amount exceeds the reporting unit's fair value, not to exceed the total amount of goodwill allocated to the reporting unit. The standard is effective for fiscal years beginning after December 15, 2019, including interim periods within those fiscal years (fiscal 2021). Early adoption is permitted. The Company is currently evaluating the impact of the guidance on its consolidated financial statements.

2. Revenue from Contracts with Customers

Disaggregation of Revenue

The following presents the Company's net revenues disaggregated by product category for the thirteen and twenty-six weeks ended August 3, 2019 and August 4, 2018 (in thousands):

	
	
	
	
	
	Thirteen Weeks Ended
	
	
	
	
	

	
	
	
	
	
	August 3, 2019
	
	
	
	
	

	
	VB Direct Segment
	
	
	VB Indirect
	
	Pura Vida Segment
	
	
	Total
	

	
	
	
	
	Segment
	
	
	
	
	
	

	Product categories
	
	
	
	
	
	
	
	
	
	
	
	

	Bags
	$
	39,682
	
	$
	10,993
	
	$
	—
	
	$
	50,675
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Travel
	
	23,285
	
	
	3,580
	
	
	—
	
	
	26,865
	

	Accessories
	
	20,987
	
	
	3,965
	
	
	5,220
	
	
	30,172
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Home
	
	7,829
	
	
	240
	
	
	—
	
	
	8,069
	

	Other
	
	2,597
	(1)
	
	1,239
	(2)
	
	168
	(3)
	
	4,004
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Total net revenues
	$
	94,380
	(4)
	$
	20,017
	(5)
	$
	5,388
	(4)
	$
	119,785
	

	
	
	
	
	
	
	
	
	
	
	
	
	



(1) Primarily includes net revenues from apparel/footwear, stationery, freight, and gift card breakage.

(2) Primarily includes net revenues from licensing agreements, freight, apparel/footwear, and merchandising.

(3) Related to freight.

(4) Net revenues were related to product sales recognized at a point in time.

(5) $19.1 million of net revenues related to product sales recognized at a point in time and $0.9 million of net revenues related to sales-based royalties recognized over time.

	
	
	
	
	
	Thirteen Weeks Ended
	
	
	
	
	

	
	
	
	
	
	August 4, 2018
	
	
	
	
	

	
	VB Direct Segment
	
	
	VB Indirect
	
	Pura Vida Segment
	
	Total
	

	
	
	
	
	Segment
	
	
	
	
	

	Product categories
	
	
	
	
	
	
	
	
	
	
	
	

	Bags
	$
	39,194
	
	$
	12,315
	
	$
	—
	$
	51,509
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Travel
	
	23,123
	
	
	4,360
	
	
	—
	
	27,483
	

	Accessories
	
	20,261
	
	
	4,415
	
	
	—
	
	24,676
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Home
	
	6,144
	
	
	378
	
	
	—
	
	6,522
	

	Other
	
	2,299
	(1)
	
	1,136
	(2)
	
	—
	
	3,435
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Total net revenues
	$
	91,021
	(3)
	$
	22,604
	(4)
	$
	—
	$
	113,625
	

	
	
	
	
	
	
	
	
	
	
	
	
	



(1) Primarily includes net revenues from apparel/footwear, stationery, freight, and gift card breakage.

(2) Primarily includes net revenues from licensing agreements, freight, apparel/footwear, and merchandising.

(3) Net revenues were related to product sales recognized at a point in time.

(4) $21.8 million of net revenues related to product sales recognized at a point in time and $0.8 million of net revenues related to sales-based royalties recognized over time.
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	Twenty-Six Weeks Ended
	
	
	
	
	

	
	
	
	
	
	August 3, 2019
	
	
	
	
	

	
	VB Direct Segment
	
	
	VB Indirect
	
	Pura Vida Segment
	
	
	Total
	

	
	
	
	
	Segment
	
	
	
	
	
	

	Product categories
	
	
	
	
	
	
	
	
	
	
	
	

	Bags
	$
	67,349
	
	$
	20,984
	
	$
	—
	
	$
	88,333
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Travel
	
	43,211
	
	
	7,302
	
	
	—
	
	
	50,513
	

	Accessories
	
	37,047
	
	
	8,167
	
	
	5,220
	
	
	50,434
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Home
	
	13,514
	
	
	824
	
	
	—
	
	
	14,338
	

	Other
	
	4,395
	(1)
	
	2,607
	(2)
	
	168
	(3)
	
	7,170
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Total net revenues
	$
	165,516
	(4)
	$
	39,884
	(5)
	$
	5,388
	(4)
	$
	210,788
	

	
	
	
	
	
	
	
	
	
	
	
	
	



(1) Primarily includes net revenues from apparel/footwear, stationery, freight, and gift card breakage.

(2) Primarily includes net revenues from licensing agreements, freight, apparel/footwear, and merchandising.

(3) Related to freight.

(4) Net revenues were related to product sales recognized at a point in time.

(5) $38.0 million of net revenues related to product sales recognized at a point in time and $1.9 million of net revenues related to sales-based royalties recognized over time.

	
	
	
	
	
	Twenty-Six Weeks Ended
	
	
	
	
	

	
	
	
	
	
	August 4, 2018
	
	
	
	
	

	
	VB Direct Segment
	
	
	VB Indirect
	
	Pura Vida Segment
	
	Total
	

	
	
	
	
	Segment
	
	
	
	
	

	Product categories
	
	
	
	
	
	
	
	
	
	
	
	

	Bags
	$
	64,794
	
	$
	22,543
	
	$
	—
	$
	87,337
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Travel
	
	41,182
	
	
	9,050
	
	
	—
	
	50,232
	

	Accessories
	
	35,940
	
	
	8,583
	
	
	—
	
	44,523
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Home
	
	10,314
	
	
	836
	
	
	—
	
	11,150
	

	Other
	
	4,323
	(1)
	
	2,651
	(2)
	
	—
	
	6,974
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Total net revenues
	$
	156,553
	(3)
	$
	43,663
	(4)
	$
	—
	$
	200,216
	

	
	
	
	
	
	
	
	
	
	
	
	
	



(1) Primarily includes net revenues from apparel/footwear, stationery, freight, and gift card breakage.

(2) Primarily includes net revenues from licensing agreements, freight, apparel/footwear, and merchandising.

(3) Net revenues were related to product sales recognized at a point in time.

(4) $41.9 million of net revenues related to product sales recognized at a point in time and $1.8 million of net revenues related to sales-based royalties recognized over time.

Contract Balances

Contract liabilities as of August 3, 2019 and February 2, 2019, were $2.6 million and $1.6 million, respectively. The balance as of August 3, 2019 consisted of unearned revenue related to unredeemed gift cards, unearned revenue associated with the monthly bracelet and jewelry clubs of the Pura Vida segment, and an immaterial amount of unearned revenue for pre-payments of royalties in certain of the Company’s licensing arrangements. The balance as of February 2, 2019 consisted of unearned revenue related to unredeemed gift cards and an immaterial amount of unearned revenue for pre-payments of royalties in certain of the Company’s licensing arrangements. These contract liabilities are recognized within other accrued liabilities on the Company’s Condensed Consolidated Balance Sheets. The Company did not have contract assets as of August 3, 2019 and February 2, 2019.

The balance for accounts receivable from contracts with customers, net of allowances, as of August 3, 2019 and February 2, 2019, was $23.6 million and $14.1 million, respectively, which is recognized within accounts receivable,
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net, on the Company’s Condensed Consolidated Balance Sheets. The provision for doubtful accounts was $0.4 million and $0.3 million as of August 3, 2019 and February 2, 2019, respectively.

Performance Obligations

The performance obligations for the VB Direct, VB Indirect, and Pura Vida segments include the promise to transfer distinct goods (or a bundle of distinct goods). The VB Indirect segment also includes the right to access intellectual property (“IP”) related to the Vera Bradley brand.

Remaining Performance Obligations

The Company does not have remaining performance obligations in excess of one year or contracts that it does not have the right to invoice as of August 3, 2019.

3. Leases

Nature of Leases

The Company has operating leases at all of its retail stores, as well as for its New York office, the California Pura Vida office, Asia sourcing office and showrooms. The Company also has operating leases for certain equipment and storage spaces. The Company does not have residual value guarantees, restrictions, or covenants imposed by leases.

Determination of Lease Terms

Retail store leases have remaining terms of up to 10 years as of August 3, 2019. These leases generally have early termination rights when certain sales thresholds are not met for a specified measurement period. The Company's other leases have remaining terms of up to seven years as of August 3, 2019. If the lease contains a renewal period at the Company's option, the renewal period is included in the lease term if determined the option is reasonably certain to be exercised at lease commencement. The Company's lease options generally do not include termination rights other than those mentioned. The Company did not have financing leases as of August 3, 2019.

Variable Rental Payments

All of the Company's retail store leases contain variable rental payments when the retail store's sales exceed a specified breakpoint. In addition, certain of the Company's leases contain real estate taxes, common area maintenance, and similar items that are billed as pass-through charges from its landlords. These rental payments are not included in the measurement of the lease liability, but are recognized as variable lease cost in the period incurred.

Certain of the Company's leases also contain lease components with increases based upon an index or rate. These lease components are included on the Company's balance sheet at the rate as of lease commencement. Future changes in the index or rate will generally be included as variable lease cost.

Significant Judgments and Assumptions

Determination of Whether a Contract Contains a Lease

The Company determines whether a contract is or contains a lease at the inception of the contract. The contract is or contains a lease if the contract conveys the right to control the use of identified property, plant, or equipment for a period of time in exchange for consideration. The Company generally must also have the right to obtain substantially all of the economic benefits from use of the property, plant, and equipment and have the right to direct its use.

Discount Rate

The weighted-average discount rate as of August 3, 2019, was 5.0%. The discount rate is not readily determinable in the lease; therefore, the Company estimated the incremental borrowing rate, at the commencement date of each lease, which is the rate of interest it would have to borrow on a collateralized basis over a similar term with similar payments.
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Leases Not Yet Commenced

As of August 3, 2019, the Company had certain retail store leases which were executed but it did not have control of the underlying assets; therefore, the lease liabilities and right-of-use assets are not recorded on its Condensed Consolidated Balance Sheets. These leases contain undiscounted lease payments, which will be included in the determination of the lease liability, totaling approximately $4.4 million and have approximate terms of 10 years commencing in fiscal 2020 and fiscal 2021.

Practical Expedients (Policy Elections)

The Company has elected the following practical expedients as policy elections upon the adoption of ASC Topic 842.

	Short-Term Leases
	The Company elected to exclude leases with a term of 12 months or less from recognition on the

	
	balance sheet for all leases.

	
	



Not Separating Lease and Nonlease The Company elected to combine lease and nonlease components and recognize as a single lease

Components	component for all leases.

Refer to Note 1 herein for information regarding transition practical expedients elected.

Amounts Recognized in the Condensed Consolidated Financial Statements

The following lease expense is recorded within cost of sales for the Asia sourcing office and certain equipment leases and within selling, general, and administrative expenses for all other leases, including retail store leases, in the Company's Condensed Consolidated Statement of Operations for the thirteen and twenty-six weeks ended August 3, 2019 (in thousands):


Thirteen Weeks Ended
[image: ]

August 3, 2019



Twenty-Six Weeks Ended
[image: ]

August 3, 2019


	Operating lease cost
	$
	7,010
	
	$
	14,367
	
	

	Variable lease cost
	
	2,528
	
	
	4,765
	
	

	
	
	
	
	
	
	
	
	

	Short-term lease cost
	
	143
	
	
	333
	
	

	Total lease cost
	$
	9,681
	
	$
	19,465
	
	

	The weighted-average remaining lease term as of August 3, 2019 was 6.0 years.
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Supplemental operating cash flow information was as follows (in thousands):
	
	
	
	
	
	
	
	

	
	
	
	
	Twenty-Six Weeks Ended
	
	

	
	
	
	
	
	
	August 3, 2019
	
	

	Cash paid for amounts included in the measurement of operating lease liabilities
	
	$
	
	
	16,175
	
	

	Right-of-use assets increase as a result of new and modified operating lease liabilities, net
	$
	
	
	7,144
	
	

	16
	
	
	
	
	
	
	
	



Table of Contents


Vera Bradley, Inc.

Notes to the Condensed Consolidated Financial Statements

(unaudited)

Maturity Analysis of Operating Lease Liabilities

Maturities of the Company's operating lease liabilities (undiscounted) reconciled to its lease liability as of August 3, 2019 were as follows (in thousands):

	
	
	Operating Leases

	Fiscal 2020 (remaining six months)
	$
	12,105

	Fiscal 2021
	
	31,712

	
	
	

	Fiscal 2022
	
	29,244

	Fiscal 2023
	
	25,274

	
	
	

	Fiscal 2024
	
	21,947

	Thereafter
	
	48,581

	
	
	

	Total remaining obligations
	
	168,863

	Less: Interest
	
	25,040

	
	
	

	Present value of lease liabilities
	$
	143,823

	
	
	



Under the prior accounting standard (ASC Topic 840), the maturities of minimum lease payments as disclosed in the Company's Annual Report on

Form 10-K as of the fiscal year ended February 2, 2019 were as follows:

	
	
	
	Operating Leases
	

	Fiscal 2020
	$
	32,658
	

	Fiscal 2021
	
	
	32,017
	

	
	
	
	
	

	Fiscal 2022
	
	
	29,707
	

	Fiscal 2023
	
	
	25,933
	

	
	
	
	
	

	Fiscal 2024
	
	
	22,250
	

	Thereafter
	
	
	45,099
	

	
	
	
	
	

	Total remaining minimum lease payments
	$
	187,664
	

	
	17
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4. Earnings Per Share

Basic earnings per share is computed based on the weighted-average number of common shares outstanding during the period. Diluted earnings per share is computed based on the weighted-average number of common shares outstanding, plus the effect of dilutive potential common shares outstanding during the period using the treasury stock method. Dilutive potential common shares represent outstanding restricted stock units. The components of basic and diluted earnings per share were as follows (in thousands, except per share data):

	
	
	Thirteen Weeks Ended
	
	
	Twenty-Six Weeks Ended

	
	
	August 3,
	
	August 4,
	
	August 3,
	
	August 4,

	
	
	2019
	
	
	2018
	
	
	2019
	
	
	2018

	Numerator:
	
	
	
	
	
	
	
	
	
	
	

	Net income
	$
	5,718
	
	$
	9,282
	
	$
	3,313
	
	$
	7,912

	
	
	
	
	
	
	
	
	
	
	
	

	Less: Net loss attributable to redeemable noncontrolling interest
	
	(136)
	
	
	—
	
	(136)
	
	
	—

	Net income attributable to Vera Bradley, Inc.
	$
	5,854
	
	$
	9,282
	
	$
	3,449
	
	$
	7,912

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Denominator:
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Weighted-average number of common shares (basic)
	
	34,178
	
	
	35,540
	
	
	34,203
	
	
	35,536

	Dilutive effect of stock-based awards
	
	202
	
	
	195
	
	
	273
	
	
	197

	
	
	
	
	
	
	
	
	
	
	
	

	Weighted-average number of common shares (diluted)
	
	34,380
	
	
	35,735
	
	
	34,476
	
	
	35,733

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Net income per share attributable to Vera Bradley, Inc.:
	
	
	
	
	
	
	
	
	
	
	

	Basic
	$
	0.17
	
	$
	0.26
	
	$
	0.10
	
	$
	0.22

	
	
	
	
	
	
	
	
	
	
	
	

	Diluted
	$
	0.17
	
	$
	0.26
	
	$
	0.10
	
	$
	0.22

	
	
	
	
	
	
	
	
	
	
	
	



For the thirteen and twenty-six weeks ended August 3, 2019 and August 4, 2018, there were an immaterial number of additional shares issuable upon the vesting of restricted stock units that were excluded from the diluted share calculations because they were anti-dilutive.

5. Fair Value of Financial Instruments

Fair value is defined as the price that would be received to sell an asset or paid to transfer a liability in an orderly transaction between market participants at the measurement date. Assets and liabilities measured at fair value are classified using the following hierarchy, which is based upon the transparency of inputs to the valuation as of the measurement date:

· Level 1 – Quoted prices in active markets for identical assets or liabilities;

· Level 2 – Inputs, other than the quoted prices in active markets, that are observable either directly or indirectly;

· Level 3 – Unobservable inputs based on the Company’s own assumptions.

The classification of fair value measurements within the hierarchy is based upon the lowest level of input that is significant to the measurement.

The carrying amounts reflected on the Condensed Consolidated Balance Sheets for cash and cash equivalents, accounts receivable, other current assets, and accounts payable as of August 3, 2019 and February 2, 2019, approximated their fair values.
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The following table details the fair value measurements of the Company's investments and contingent consideration as of August 3, 2019 and

February 2, 2019 (in thousands):

	
	
	Level 1
	
	
	Level 2
	
	
	Level 3
	

	
	August 3, 2019
	
	
	February 2,
	August 3, 2019
	
	
	February 2,
	August 3, 2019
	
	
	February 2,
	

	
	
	
	
	2019
	
	
	
	
	2019
	
	
	
	
	2019
	

	Cash equivalents(1)
	$
	1,129
	
	$
	2,169
	
	$
	995
	
	$
	6,493
	
	$
	—   $
	—
	

	Short-term investments:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	U.S. corporate debt securities
	
	—
	
	—
	
	3,357
	
	
	5,769
	
	
	—
	—
	

	Municipal securities
	
	—
	
	—
	
	3,125
	
	
	4,190
	
	
	—
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Non-U.S. corporate debt securities
	
	—
	
	—
	
	1,510
	
	
	5,808
	
	
	—
	—
	

	U.S. treasury securities
	
	—
	
	3,116
	
	
	—
	
	—
	
	—
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Commercial paper
	
	—
	
	—
	
	995
	
	
	498
	
	
	—
	—
	

	Long-term investments:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	U.S. corporate debt securities
	
	—
	
	—
	
	3,965
	
	
	9,499
	
	
	—
	—
	

	U.S. asset-backed securities
	
	—
	
	—
	
	5,330
	
	
	7,169
	
	
	—
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Non-U.S. corporate debt securities
	
	—
	
	—
	
	2,779
	
	
	4,675
	
	
	—
	—
	

	Non-U.S. asset-backed securities
	
	—
	
	—
	
	806
	
	
	1,127
	
	
	—
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Municipal securities
	
	—
	
	—
	
	1,271
	
	
	1,265
	
	
	—
	—
	

	Other foreign securities
	
	—
	
	—
	
	501
	
	
	—
	
	—
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Contingent consideration related to earn-out
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	provision(2)
	
	—
	
	—
	
	—
	
	—
	
	20,854
	
	
	—
	



(1) Cash equivalents include commercial paper and a money market fund that have a maturity of three months or less at the date of purchase. Due to their short maturity, the Company believes the carrying value approximates fair value.

(2) Refer to Note 12 herein for additional information.

The Company assesses potential impairments to its long-lived assets, which includes property, plant, and equipment and lease right-of-use assets, on a quarterly basis or whenever events or circumstances indicate that the carrying amount of an asset may not be recoverable. Store-level assets and right-of-use assets are grouped at the individual store-level for the purpose of the impairment assessment. Recoverability of an asset group is measured by a comparison of the carrying amount of an asset group to its estimated undiscounted future cash flows expected to be generated by the asset group. If the carrying amount of the asset group exceeds its estimated undiscounted future cash flows, an impairment charge is recognized as the amount by which the carrying amount of the asset group exceeds the fair value of the asset group. The fair value of the store assets is determined using the discounted future cash flow method of anticipated cash flows through the store’s lease-end date using fair value measurement inputs classified as Level 3. The fair value of right-of-use assets is estimated using market comparative information for similar properties. Level 3 inputs are derived from valuation techniques in which one or more significant inputs or significant value drivers are unobservable. The Company recorded no impairment for the thirteen and twenty-six weeks ended August 3, 2019 and August 4, 2018.

Assets recognized or disclosed at fair value on the consolidated financial statements on a nonrecurring basis include items such as property, plant, and equipment, including leasehold improvements, and operating lease assets, as well as assets related to the Pura Vida acquisition including goodwill and intangible assets. These assets are measured at fair value if determined to be impaired. Refer to Note 12 herein for additional information on the methods used in the initial preliminary valuation of intangible assets.

6. Debt

On September 7, 2018, VBD, a wholly-owned subsidiary of the Company, entered into an asset-based revolving Credit Agreement (the “Credit Agreement”) among VBD, JPMorgan Chase Bank, N.A., as administrative agent, and the lenders from time to time party thereto. The Credit Agreement provides for certain credit facilities to VBD in an
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aggregate principal amount not to initially exceed the lesser of $75.0 million or the amount of borrowing availability determined in accordance with a borrowing base of certain assets. Any proceeds of the credit facilities will be used to finance general corporate purposes of VBD and its subsidiaries, including but not limited to Vera Bradley International, LLC and Vera Bradley Sales, LLC (collectively, the “Named Subsidiaries”). The Credit Agreement also contains an option for VBD to arrange with lenders to increase the aggregate principal amount by up to $25.0 million.

Amounts outstanding under the Credit Agreement bear interest at a per annum rate equal to either (i) for CBFR borrowings (including swingline loans), the CB Floating Rate, where the CB Floating Rate is the prime rate which shall never be less than the adjusted one month LIBOR rate on such day, plus the Applicable Rate, where the Applicable Rate is a percentage spread ranging from -1.00% to -1.50% or (ii) for each eurodollar borrowing, the Adjusted LIBO Rate, where the Adjusted LIBO Rate is the LIBO rate for such interest period multiplied by the statutory reserve rate, for the interest period in effect for such borrowing, plus the Applicable Rate, where the Applicable Rate is a percentage ranging from 1.00% to

1.30%. The applicable CB Floating Rate, Adjusted LIBO Rate, or LIBO Rate shall be determined by the administrative agent. The Credit Agreement also requires VBD to pay a commitment fee for the unused portion of the revolving facility of up to 0.20% per annum.

VBD’s obligations under the Credit Agreement are guaranteed by the Company and the Named Subsidiaries. The obligations of VBD under the Credit Agreement are secured by substantially all of the respective assets of VBD, the Company, and the Named Subsidiaries and are further secured by the equity interests in VBD and the Named Subsidiaries.

The Credit Agreement contains various affirmative and negative covenants, including restrictions on the Company's ability to incur debt or liens; engage in mergers or consolidations; make certain investments, acquisitions, loans, and advances; sell assets; enter into certain swap agreements; pay dividends or make distributions or make other restricted payments; engage in certain transactions with affiliates; and amend, modify, or waive any of its rights related to subordinated indebtedness and certain charter and other organizational, governing, and material agreements. The Company may avoid certain of such restrictions by meeting payment conditions defined in the Credit Agreement.

The Credit Agreement also requires the Loan Parties to maintain a minimum fixed charge coverage ratio of 1.00 to 1.00 during periods when borrowing availability is less than the greater of (A) $7.5 million, and (B) 10% of the lesser of (i) the aggregate revolving commitment, and (ii) the borrowing base. The fixed charge coverage ratio, availability, aggregate revolving commitment, and the borrowing base are further defined in the Credit Agreement.

The Credit Agreement contains customary events of default, including, among other things: (i) the failure to pay any principal, interest, or other fees under the Credit Agreement; (ii) the making of any materially incorrect representation or warranty; (iii) the failure to observe or perform any covenant, condition, or agreement in the Credit Agreement or related agreements; (iv) a cross default with respect to other material indebtedness; (v) bankruptcy and insolvency events; (vi) unsatisfied material final judgments; (vii) Employee Retirement Income Security Act of 1974 (“ERISA”) events that could reasonably be expected to have a material adverse effect; and (viii) a change in control (as defined in the Credit Agreement).

Any commitments made under the Credit Agreement mature on September 7, 2023.

As of August 3, 2019 and February 2, 2019, the Company had no borrowings outstanding and availability of $75.0 million under the Credit Agreement.

7. Income Taxes

The provision for income taxes for interim periods is based on an estimate of the annual effective tax rate adjusted to reflect the impact of discrete items. Management judgment is required in projecting ordinary income to estimate the Company’s annual effective tax rate.

The effective tax rate for the thirteen weeks ended August 3, 2019, was 26.0%, compared to 24.4% for the thirteen weeks ended August 4, 2018. The year-over-year effective tax rate increase was primarily due to the relative impact of permanent and discrete items in the current-year period compared to the prior-year period, primarily as a result of executive compensation.

The effective tax rate for the twenty-six weeks ended August 3, 2019, was 26.8%, compared to 25.4% for the twenty-six weeks ended August 4, 2018. The year-over-year effective tax rate increase was primarily due to the relative impact
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of permanent and discrete items in the current-year period compared to the prior-year period, primarily as a result of tax shortfalls from stock-based compensation and executive compensation.

8. Stock-Based Compensation

The Company recognizes stock-based compensation expense, for its awards of restricted stock units, in an amount equal to the fair market value of the underlying stock on the grant date of the respective award.

The Company reserved 6,076,001 shares of common stock for issuance or transfer under the 2010 Equity and Incentive Plan, which allows for grants of restricted stock units, as well as other equity awards.

Awards of Restricted Stock Units

During the thirteen weeks ended August 3, 2019, the Company did not grant time-based or performance-based restricted stock units. During the thirteen weeks ended August 4, 2018, the Company granted 66,069 time-based and performance-based restricted stock units with an aggregate fair value of $0.9 million to certain employees under the 2010 Equity and Incentive Plan.

During the twenty-six weeks ended August 3, 2019, the Company granted 407,264 time-based and performance-based restricted stock units with an aggregate fair value of $5.3 million to certain employees and non-employee directors under the 2010 Equity and Incentive Plan compared to a total of 475,214 time-based and performance-based restricted stock units with an aggregate fair value of $5.2 million granted in the same period of the prior year. The Company determined the fair value of the awards based on the closing price of the Company’s common stock on the grant date.

The majority of the time-based restricted stock units vest and settle in shares of the Company’s common stock, on a one-for-one basis, in equal installments on each of the first three anniversaries of the grant date. Restricted stock units issued to non-employee directors vest after a one-year period from the grant date. The Company recognizes the expense relating to these units, net of estimated forfeitures, on a straight-line basis over the vesting period.

Performance-based restricted stock units vest upon the completion of a three-year period of time (cliff vesting), subject to the employee’s continuing employment throughout and the Company’s achievement of annual earnings per share targets, or other Company performance targets, during the three-year performance period. The Company recognizes the expense relating to these units, net of estimated forfeitures, based on the probable outcome of achievement of the financial targets, on a straight-line basis over three years.

The following table sets forth a summary of restricted stock unit activity for the twenty-six weeks ended August 3, 2019 (units in thousands):

	
	Time-based
	
	
	Performance-based
	

	
	Restricted Stock Units
	
	Restricted Stock Units
	

	
	
	
	
	Weighted-
	
	
	
	Weighted-
	

	
	
	
	
	Average
	
	
	
	Average
	

	
	
	
	
	Grant
	
	
	
	Grant
	

	
	Number of
	
	
	Date Fair
	Number of
	
	
	Date Fair
	

	
	
	
	
	Value
	
	
	
	Value
	

	
	Units
	
	
	(per unit)
	
	Units
	
	
	(per unit)
	

	Nonvested units outstanding at February 2, 2019
	473
	$
	11.75
	
	442
	$
	11.38
	

	Granted
	236
	
	
	13.10
	
	171
	
	
	13.10
	

	
	
	
	
	
	
	
	
	
	
	

	Vested
	(265)
	
	
	12.23
	
	(50)
	
	
	19.62
	

	Forfeited
	(2)
	
	
	13.44
	
	(2)
	
	
	9.90
	

	
	
	
	
	
	
	
	
	
	
	

	Nonvested units outstanding at August 3, 2019
	442
	$
	12.18
	
	561
	$
	11.18
	

	
	
	
	
	
	
	
	
	
	
	



As of August 3, 2019, there was $7.2 million of total unrecognized compensation cost, net of estimated forfeitures, related to nonvested restricted stock units. That cost is expected to be recognized over a weighted-average period of 1.8 years, subject to meeting performance conditions.
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9. Commitments and Contingencies

The Company is subject to various claims and contingencies arising in the normal course of business, including those relating to product liability, legal claims, employee benefits, environmental issues, and other matters. Management believes that at this time it is not probable that any of these claims will have a material adverse effect on the Company’s financial condition, results of operations, or cash flows. However, the outcomes of legal proceedings and claims brought against the Company are subject to uncertainty, and future developments could cause these actions or claims, individually or in aggregate, to have a material adverse effect on the Company’s financial condition, results of operations, or cash flows of a particular reporting period.

10. Common Stock

On November 29, 2018, the Company's board of directors approved a share repurchase plan (the “2018 Share Repurchase Program”) authorizing up to $50.0 million of repurchases of shares of the Company's common stock. The 2018 Share Repurchase Program is scheduled to expire on December 14, 2020.

The Company purchased 196,507 shares at an average price of $11.34 per share, excluding commissions, for an aggregate amount of $2.2 million during the thirteen weeks ended August 3, 2019, under the 2018 Share Repurchase Program.

The Company purchased 480,595 shares at an average price of $10.69 per share, excluding commissions, for an aggregate amount of $5.1 million during the twenty-six weeks ended of August 3, 2019, there was $42.0 million remaining available to repurchase shares of the Company's common stock under the 2018 Share Repurchase Program.

As of August 3, 2019, the Company held as treasury shares 7,416,218 shares of its common stock at an average price of $13.21 per share, excluding commissions, for an aggregate carrying amount of $98.0 million. The Company’s treasury shares may be issued under the 2010 Equity and Incentive Plan or for other corporate purposes.

11. Investments Cash Equivalents
Investments classified as cash equivalents relate to highly-liquid investments with a maturity of three months or less at the date of purchase. As of August 3, 2019 and February 2, 2019, these investments in the Company's portfolio consisted of commercial paper and a money market fund. Short-Term Investments

As of August 3, 2019 and February 2, 2019, short-term investments consisted of U.S. and non-U.S. corporate debt securities, municipal securities, and commercial paper with a maturity within one year of the balance sheet date. The balance as of February 2, 2019, also included U.S. treasury securities. These debt securities are classified as available-for-sale; therefore, unrealized gains and losses are recorded within other comprehensive income. Interest income earned is recorded within interest income, net, in the Company's Condensed Consolidated Statements of Operations.

The Company held $9.0 million and $19.4 million in short-term investments as of August 3, 2019 and February 2, 2019, respectively. The following table summarizes the Company's short-term investments (in thousands):

	
	
	
	August 3, 2019
	
	
	February 2, 2019
	

	U.S. corporate debt securities
	$
	3,357
	
	$
	5,769
	

	Municipal securities
	
	
	3,125
	
	
	4,190
	

	
	
	
	
	
	
	
	

	Non-U.S. corporate debt securities
	
	
	1,510
	
	
	5,808
	

	Commercial paper
	
	
	995
	
	
	498
	

	
	
	
	
	
	
	
	

	U.S. treasury securities
	
	
	—
	
	3,116
	

	Total short-term investments
	
	$
	8,987
	
	$
	19,381
	

	
	22
	
	
	
	
	
	

	
	
	
	
	
	
	
	



Table of Contents


Vera Bradley, Inc.

Notes to the Condensed Consolidated Financial Statements

(unaudited)

Long-Term Investments

As of August 3, 2019 and February 2, 2019, long-term investments consisted of U.S. and non-U.S. corporate debt securities, U.S. and non-U.S. asset-backed securities, and municipal securities with a maturity greater than one year from the balance sheet date. The balance as of August 3, 2019 also included other foreign securities. These debt securities are classified as available-for-sale; therefore, unrealized gains and losses are recorded within other comprehensive income. Interest income earned is recorded within interest income, net, in the Company's Condensed Consolidated Statements of Operations.

The Company held $14.7 million and $23.7 million in long-term investments as of August 3, 2019 and February 2, 2019, respectively. The following table summarizes the Company's long-term investments (in thousands):

	
	
	August 3, 2019
	
	February 2, 2019

	U.S. corporate debt securities
	$
	3,965
	
	$
	9,499

	U.S. asset-backed securities
	
	5,330
	
	
	7,169

	
	
	
	
	
	

	Non-U.S. corporate debt securities
	
	2,779
	
	
	4,675

	Non-U.S. asset-backed securities
	
	806
	
	
	1,127

	
	
	
	
	
	

	Municipal securities
	
	1,271
	
	
	1,265

	Other foreign securities
	
	501
	
	
	—

	
	
	
	
	
	

	Total long-term investments
	$
	14,652
	
	$
	23,735

	
	
	
	
	
	



There were no material gross unrealized gains or losses on available-for-sale debt securities as of August 3, 2019 and February 2, 2019.

12. Acquisition of Pura Vida

On July 16, 2019, the Company completed its acquisition of a seventy-five percent (75%) ownership interest in Creative Genius, Inc. or “Pura Vida” (the “Transaction”) in exchange for cash consideration of approximately $75 million, subject to certain adjustments, including working capital. Pura Vida, based in La Jolla, California, is a rapidly growing, digitally native, and highly engaging lifestyle brand that deeply resonates with its loyal consumer following. The Pura Vida brand has a differentiated and expanding offering of bracelets, jewelry, and other lifestyle accessories. The Company believes that the acquisition will strengthen the Company by providing increased product diversification and future growth opportunities partially as a result of resource and knowledge-sharing.

In accordance with the Interest Purchase Agreement, the Company also agreed to a contingent payment of up to $22.5 million payable during the first quarter of calendar year 2020 based on calendar year 2019 adjusted EBITDA of Pura Vida, as defined in the Interest Purchase Agreement. This contingent payment is recorded as an earn-out liability on the Company's Condensed Consolidated Balance Sheets at its acquisition-date fair value of $20.9 million. The maximum payout of this contingent payment is $22.5 million. The Company’s existing available cash, cash equivalents, and investments funded the purchase price due at the closing of the Transaction. Pre-tax Transaction costs totaled $1.9 million and $2.7 million for the thirteen and twenty-six weeks ended August 3, 2019, respectively. These costs are recorded within selling, general, and administrative expenses in the Condensed Consolidated Statements of Operations and within corporate unallocated expenses.

On July 16, 2019, as contemplated by the Interest Purchase Agreement, the Company and certain of its subsidiaries and the owners of the remaining twenty-five percent (25%) ownership interest in Pura Vida which was not acquired by the Company entered into a Put/Call Agreement.

The following preliminary schedule summarizes the consideration paid for Pura Vida, the fair value of the assets acquired and liabilities assumed, the fair value of the noncontrolling interest, and the fair value of the contingent consideration related to the earn-out provision. The accounting for the acquisition is preliminary as the Company has not yet finalized the working capital purchase price adjustment or the valuation of the aforementioned items.
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	in thousands
	Fair Value at Acquisition Date

	Cash and cash equivalents
	$
	1,495

	Accounts receivable, net(5)
	
	8,673

	Inventories(1)
	
	27,643

	Prepaid expenses and other current assets
	
	1,537

	
	
	

	Operating right of use asset
	
	1,250

	Property, plant, and equipment, net
	
	751

	
	
	

	Goodwill(2)
	
	41,310

	Intangible asset, brand(3)
	
	36,668

	Other intangible assets(4)
	
	25,283

	Total assets acquired
	
	144,610

	
	
	

	
	
	

	Accounts payable
	
	6,818

	
	
	

	Accrued employment costs
	
	2,351

	Other accrued liabilities(5)
	
	6,637

	Operating lease liability
	
	1,659

	Total liabilities assumed
	
	17,465

	
	
	

	
	
	

	Less:
	
	

	
	
	

	Contingent consideration related to earn-out provision(6)
	
	(20,854)

	Redeemable noncontrolling interest
	
	(31,786)

	
	
	

	Cash acquired
	
	(1,495)

	
	
	

	Total closing consideration amount, net of cash acquired
	$
	73,010

	
	
	



(1) Includes an $8.3 million step-up adjustment which will be recognized in cost of sales within four months of the acquisition. Inventories were valued using the cost approach. The significant assumptions used for the valuation include inventory balances, projected gross and operating margins, and cost and time to dispose (sell) inventory on hand.

(2) Refer to Notes 1 and 14 herein for additional information regarding goodwill.

(3) The brand intangible asset was valued using the relief-from-royalty method. The significant assumptions used for the valuation include the royalty rate, estimated projected revenues, long-term growth rate, and the discount rate. Refer to Note 14 herein for additional information regarding intangible assets.

(4) Other intangible assets include customer relationships and non-competition agreements. Customer relationships were valued using the multi-period excess earnings method. Significant assumptions used for the valuation include projected cash flows, the discount rate, and customer attrition rate. The non-competition agreements were valued using the with-or-without method. Significant assumptions used for the valuation include projected cash flows, probability of competition, impact of competition on business, and the discount rate. Refer to Note 14 herein for additional information regarding intangible assets.

(5) Includes $4.1 million related to an indemnified liability.

(6) Contingent consideration related to the earn-out provision was valued using a Monte Carlo simulation in order to forecast the value of the potential future payment. Significant assumptions used for the valuation include the discount rate, projected cash flows, and calculated volatility.

The operations of Pura Vida are recorded in the Company's Condensed Consolidated Statements of Operations for the thirteen and twenty-six weeks ending August 3, 2019, beginning on July 17, 2019, which represents the first full day following the acquisition. As such, the Company's financial statements are not comparable with the prior-year period presented. Refer to Note 16 herein for segment-level financial information associated with Pura Vida. The following
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pro forma financial information is intended to provide a sense for what the Company's operating results may have been if the Pura Vida acquisition had occurred at the beginning of fiscal 2019. The pro forma financial information is not indicative of the results that would have been reflected had the transaction actually occurred as of that date, nor is it necessarily indicative of the Company’s future results. The financial information includes expense related to supplemental officer wages and fully indemnified state sales tax matters for time periods before the acquisition date. The Company does not expect these items to have a continuing impact on its consolidated financial statements. The following adjustments have been made:

· Short-term purchase accounting items, such as the inventory step-up adjustment, have been excluded due to their non-recurring nature;

· Definite-lived intangible amortization that exceeds one year has been reflected as if it occurred at the beginning of fiscal 2019;

· Transaction costs have been excluded; and

· Tax expense has been estimated at a statutory rate of 25.0%.

	
	
	Thirteen Weeks Ended
	
	
	Twenty-Six Weeks Ended
	

	in thousands, except per share data
	
	August 3,
	
	August 4,
	
	August 3,
	
	August 4,
	

	
	
	2019
	
	
	2018
	
	
	2019
	
	
	2018
	

	Pro forma net revenues
	$
	141,099
	
	$
	130,765
	
	$
	249,091
	
	$
	226,728
	

	Pro forma net income
	
	7,557
	
	
	8,692
	
	
	4,677
	
	
	6,324
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Pro forma net income attributable to Vera Bradley, Inc.
	
	7,574
	
	
	8,850
	
	
	5,035
	
	
	6,826
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Pro forma basic net income per share attributable to Vera Bradley, Inc.
	$
	0.22
	
	$
	0.25
	
	$
	0.15
	
	$
	0.19
	

	Pro forma diluted net income per share attributable to Vera Bradley,
	
	
	
	
	
	
	
	
	
	
	
	

	Inc.
	$
	0.22
	
	$
	0.25
	
	$
	0.15
	
	$
	0.19
	



13. Redeemable Noncontrolling Interest

Redeemable noncontrolling interest represents the remaining twenty-five percent (25%) interest in Pura Vida not acquired by the Company. Refer to Note 1 herein for additional information.

Changes in redeemable noncontrolling interest for the thirteen and twenty-six weeks ended August 3, 2019, were as follows (in thousands):

	Balance at February 2, 2019 and May 4, 2019
	
	
	—
	

	Fair value of noncontrolling interest at acquisition
	
	
	31,786
	

	
	
	
	
	

	Net loss attributable to redeemable noncontrolling interest
	
	
	(136)
	

	Balance at August 3, 2019
	
	$
	31,650
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14. Intangible Assets and Goodwill

The following table details the carrying value of the Company's intangible assets other than goodwill related to the acquisition of a majority interest in Pura Vida. The comparable prior-year period did not include intangible assets or goodwill. The valuation of the intangible assets and goodwill is preliminary and adjustments may be reflected during the measurement period.

	
	
	
	
	
	August 3, 2019
	
	

	in thousands
	
	Gross Basis
	
	Accumulated Amortization(1)
	
	Carrying Amount

	Definite-lived intangible assets
	
	
	
	
	
	
	
	

	Customer Relationships
	$
	24,495
	
	$
	408
	
	$
	24,087

	
	
	
	
	
	
	
	
	

	Non-competition Agreements
	
	788
	
	
	7
	
	
	781

	Total definite-lived intangible assets
	
	25,283
	
	
	415
	
	
	24,868

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Indefinite-lived intangible asset
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Pura Vida Brand
	
	36,668
	
	
	—
	
	36,668

	
	
	
	
	
	
	
	
	

	Total intangible assets, excluding goodwill
	$
	61,951
	
	$
	415
	
	$
	61,536

	
	
	
	
	
	
	
	
	



(1) Amortization expense is recorded within the Pura Vida segment.

The provisional weighted-average amortization period for the definite-lived intangible assets in total is 3.6 years. The provisional weighted-average amortization period is 3.6 years and 5.0 years for customer relationships and non-competition agreements, respectively. The provisional amortization expense for intangible assets is as follows (in thousands):

	
	
	Amortization Expense

	Fiscal 2020 (remaining 6 months)
	$
	4,977

	Fiscal 2021
	
	9,070

	
	
	

	Fiscal 2022
	
	3,129

	Fiscal 2023
	
	3,129

	
	
	

	Fiscal 2024
	
	3,129

	Thereafter
	
	1,434

	
	
	

	Total
	$
	24,868

	
	
	



The total amount of the provisional goodwill as of August 3, 2019, was $41.3 million recorded within the Pura Vida segment upon acquisition. Goodwill is expected to be deductible for tax purposes, limited to the Company's 75% majority ownership interest. Refer to Notes 1 and 12 herein for addition information regarding goodwill. Changes in goodwill for the thirteen and twenty-six weeks ended August 3, 2019, were as follows (in thousands):

	Balance at February 2, 2019 and May 4, 2019
	
	—

	Goodwill at acquisition
	
	41,310

	
	
	

	Balance at August 3, 2019
	$
	41,310
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15. Inventories

The components of inventories were as follows:

	
	August 3,
	
	
	
	February 2,

	
	2019
	
	
	
	2019

	Raw materials(1)
	$
	2,815
	
	$
	—

	Finished goods
	
	127,903
	
	
	91,581

	
	
	
	
	
	

	Total inventories
	$
	130,718
	
	$
	91,581

	
	
	
	
	
	


(1) Relates solely to Pura Vida operations.

16. Segment Reporting

Beginning in the second quarter of fiscal 2020, the Company has included an additional segment for Pura Vida due to its acquisition. As a result, the Company now has three operating segments, which are also its reportable segments: Vera Bradley Direct (“VB Direct”), Vera Bradley Indirect (“VB Indirect”), and Pura Vida. These operating segments are components of the Company for which separate financial information is available and for which operating results are evaluated on a regular basis by the chief operating decision maker in deciding how to allocate resources and in assessing the performance of the segments.

The VB Direct segment includes Vera Bradley full-line and factory outlet stores; the Vera Bradley website, verabradley.com; the Vera Bradley online outlet site; and the Vera Bradley annual outlet sale. Revenues generated from this segment are driven through the sale of Vera Bradley-branded products from Vera Bradley to end consumers.

The VB Indirect segment represents revenues generated through the distribution of Vera Bradley-branded products to specialty retailers representing approximately 2,200 locations, substantially all of which are located in the United States; key accounts, which include department stores, national accounts, third-party e-commerce sites, and third-party inventory liquidators; and royalties recognized through licensing agreements related to the Vera Bradley brand.

The Pura Vida segment represents revenues generated through the Pura Vida websites, www.puravidabracelets.com and www.puravidabracelets.eu, and through the distribution of Pura Vida-branded products to wholesale retailers, substantially all of which are located in the United States.

Corporate costs represent the Company’s administrative expenses, which include, but are not limited to: human resources, legal, finance, information technology, design, product development, merchandising, corporate-level marketing and advertising, and various other corporate-level-activity-related expenses not directly attributable to a reportable segment. All intercompany-related activities are eliminated in consolidation and are excluded from the segment reporting.
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Company management evaluates segment operating results based on several indicators. The primary or key performance indicators for each segment are net revenues and operating income. Net revenues and operating income information for the Company’s reportable segments during the thirteen and twenty-six weeks ended August 3, 2019 and August 4, 2018, respectively, consisted of the following (in thousands):

	
	
	Thirteen Weeks Ended
	
	
	Twenty-Six Weeks Ended
	

	
	
	August 3,
	
	
	August 4,
	
	August 3,
	
	August 4,
	

	
	
	2019
	
	
	2018
	
	
	2019
	
	
	2018
	

	Segment net revenues:
	
	
	
	
	
	
	
	
	
	
	
	

	VB Direct
	$
	94,380
	$
	91,021
	
	$
	165,516
	
	$
	156,553
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	VB Indirect
	
	20,017
	
	
	22,604
	
	
	39,884
	
	
	43,663
	

	Pura Vida
	
	5,388
	
	
	—
	
	5,388
	
	
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Total
	$
	119,785
	$
	113,625
	
	$
	210,788
	
	$
	200,216
	

	Segment operating income (loss):
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	VB Direct
	$
	22,137
	$
	22,318
	
	$
	30,497
	
	$
	29,608
	

	VB Indirect
	
	7,162
	
	
	8,827
	
	
	14,869
	
	
	17,111
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Pura Vida
	
	(542)
	
	
	—
	
	(542)
	
	
	—
	

	Total
	$
	28,757
	
	$
	31,145
	
	$
	44,824
	
	$
	46,719
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Reconciliation:
	
	
	
	
	
	
	
	
	
	
	
	

	Segment operating income
	$
	28,757
	$
	31,145
	
	$
	44,824
	
	$
	46,719
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Less:
	
	
	
	
	
	
	
	
	
	
	
	

	Unallocated corporate expenses
	
	(21,409)
	
	
	(19,129)
	
	
	(41,121)
	
	
	(36,615)
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Operating income
	$
	7,348
	$
	12,016
	
	$
	3,703
	
	$
	10,104
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	28
	
	
	
	
	
	
	
	



Table of Contents

ITEM 2.	MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS

The following discussion summarizes the significant factors affecting the condensed consolidated operating results, financial condition, liquidity, and cash flows of the Company as of and for the thirteen and twenty-six weeks ended August 3, 2019 and August 4, 2018. The following discussion should be read in conjunction with our Annual Report on Form 10-K for the fiscal year ended February 2, 2019, and our unaudited condensed consolidated financial statements and the related notes included in Item 1 of this Quarterly Report. The results of operations for the thirteen and twenty-six weeks ended August 3, 2019, are not necessarily indicative of the results to be expected for the full fiscal year.

Executive Summary

Below is a summary of our strategic progress and financial results for the second quarter of fiscal 2020:

Strategic Progress

· We completed the acquisition of a 75% interest in Creative Genius, Inc., which also operates under the name Pura Vida Bracelets (“Pura Vida”).

· We began the process of re-platforming our Enterprise Resource Planning (“ERP”) and other key information systems to become more streamlined, nimble, and efficient in our technology and business processes.

· We achieved comparable sales growth of 2.1%, indicating that our customers are responding to both our innovative product and targeted consumer engagement efforts.

· We launched our innovative lightweight, durable, and water-repellent Performance Twill fabrication.

· We debuted our limited edition licensed footwear collection with Crocs in July which combined Vera Bradley’s signature floral and paisley designs with Crocs’ comfort.

· We strengthened our store base by relocating and expanding our factory outlet store in Sevierville, Tennessee, one of our highest volume factory outlet stores. We also closed three underperforming full-line stores.

· We are continuing to partially mitigate the impact of Chinese tariffs through sourcing and pricing efforts, as well as reducing our reliance on China production.

Financial Summary (all comparisons are to the second quarter of fiscal 2019)

· Net revenues increased 5.4% to $119.8 million. This increase includes $5.4 million related to Pura Vida segment sales since the acquisition on July 16, 2019.

· Vera Bradley Direct (“VB Direct”) segment sales increased 3.7% to $94.4 million.

· Vera Bradley Indirect segment (“VB Indirect”) sales decreased 11.4% to $20.0 million.

· Gross profit was $67.3 million, or 56.2% of net revenue.

· Operating income was $7.3 million and net income attributable to Vera Bradley, Inc. was $5.9 million, or $0.17 per diluted share.

· Capital expenditures for the thirteen weeks totaled $4.7 million.

· Cash and cash equivalents and investments were $70.5 million at August 3, 2019.

· We had no debt as of August 3, 2019.

How We Assess the Performance of Our Business

In assessing the performance of our business, we consider a variety of performance and financial measures.

Net Revenues

Net revenues reflect sales of our merchandise and revenue from distribution and shipping and handling fees, less returns and discounts. Revenues for the VB Direct segment reflect sales through Vera Bradley full-line and factory outlet stores; verabradley.com; our Vera Bradley online outlet site; and our Vera Bradley annual outlet sale in Fort Wayne, Indiana. Revenues for the VB Indirect segment reflect sales of Vera Bradley-branded products to specialty retail partners; department stores; national accounts; third-party e-commerce sites; third-party inventory liquidators; and royalties recognized through licensing agreements related to the Vera Bradley brand. Revenues for the Pura Vida segment reflect revenues generated through the Pura
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Vida websites, www.puravidabracelets.com and www.puravidabracelets.eu, and through the distribution of Pura Vida-branded products to wholesale retailers.

Comparable Sales

Comparable sales are calculated based upon our stores that have been open for at least 12 full fiscal months and net revenues from our Vera Bradley e-commerce operations. Pura Vida e-commerce operations are not currently included within comparable sales, but will be considered comparable sales once reflected in the Company’s operations for 12 full fiscal months. Comparable store sales are calculated based solely upon our stores that have been open for at least 12 full fiscal months. Remodeled stores are included in both comparable sales and comparable store sales unless the store was closed for more than one week of the current or comparable prior period, in which case the non-comparable temporary closure periods are not included, or the remodel resulted in a significant change in square footage. Fiscal 2019 comparable sales do not adjust for the shift in weeks during the period associated with the 53rd week in fiscal 2018. Some of our competitors and other retailers calculate comparable or “same store” sales differently than we do. As a result, data in this report regarding our comparable sales and comparable store sales may not be comparable to similar data made available by other companies. Non-comparable sales include sales from stores not included in comparable sales or comparable store sales.

Measuring the change in year-over-year comparable sales allows us to evaluate how our store base and e-commerce operations are performing. Various factors affect our comparable sales, including:

· Overall economic trends;

· Consumer preferences and fashion trends;

· Competition;

· The timing of our releases of new patterns and collections;

· Changes in our product mix;

· Pricing and level of promotions;

· Amount of store, mall, and e-commerce traffic;

· The level of customer service that we provide in stores and to our on-line customers;

· Our ability to source and distribute products efficiently;

· The number of stores we open and close in any period; and

· The timing and success of promotional and marketing efforts.

Gross Profit

Gross profit is equal to our net revenues less our cost of sales. Cost of sales includes the direct cost of purchased merchandise, distribution center costs, operations overhead, duty, and all inbound freight costs incurred. The components of our reported cost of sales may not be comparable to those of other retail and wholesale companies.

Gross profit can be impacted by changes in volume; fluctuations in sales price; operational efficiencies, such as leveraging of fixed costs; promotional activities, including free shipping; commodity prices, such as for cotton; tariffs; and labor costs.

Selling, General, and Administrative Expenses (“SG&A”)

SG&A expenses include selling; advertising, marketing, and product development; and administrative expenses. Selling expenses include VB Direct business expenses, such as store expenses, employee compensation, and store occupancy and supply costs, VB Indirect business expenses consisting primarily of employee compensation and other expenses associated with sales to Indirect retailers, as well as Pura Vida business expenses primarily related to employee compensation. Advertising, marketing, and product development expenses include employee compensation, media costs, creative production expenses, marketing agency fees, new product design costs, public relations expenses, and market research expenses. A portion of our advertising expenses may be reimbursed by Indirect retailers, and such amount is classified as other income. Administrative expenses include employee compensation for corporate functions, corporate headquarters occupancy costs, consulting and software expenses, and charitable donations.

Other Income

Other income includes certain legal settlements, proceeds from the sales of tickets to our annual outlet sale, and sales tax credits received for timely filings. In addition, we support many of our Indirect retailers’ marketing efforts by distributing
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certain catalogs and promotional mailers to current and prospective customers. Our Indirect retailers reimburse us for a portion of the cost to produce these materials. Reimbursement received is recorded as other income. The related cost to design, produce, and distribute the catalogs and mailers is recorded as SG&A expense.

Operating Income

Operating income is equal to gross profit less SG&A expenses plus other income. Operating income excludes interest income, interest expense, and income taxes.

Net Income

Net income is equal to operating income plus net interest income less income taxes.

Net Loss Attributable to Redeemable Noncontrolling Interest

Net loss attributable to redeemable noncontrolling interest represents the operating results of Pura Vida that are not attributable to Vera Bradley, Inc.

Net Income Attributable to Vera Bradley, Inc.

Net income attributable to Vera Bradley, Inc. is equal to net income less net loss attributable to redeemable noncontrolling interest.

Pura Vida Acquisition

On July 16, 2019, the Company completed its acquisition of a seventy-five percent (75%) ownership interest in Creative Genius, Inc. which also operates under the name Pura Vida Bracelets (“Pura Vida”) (the “Transaction”) in exchange for cash consideration of approximately $75 million, subject to certain adjustments, including working capital. In accordance with the Interest Purchase Agreement, the Company also agreed to a contingent payment of up to $22.5 million payable during the first quarter of calendar year 2020 based on calendar year 2019 adjusted EBITDA of Pura Vida, as defined in the Interest Purchase Agreement. The Company’s existing available cash, cash equivalents, and investments funded the purchase price due at the closing of the Transaction.

On July 16, 2019, as contemplated by the Interest Purchase Agreement, the Company and certain of its subsidiaries and the owners of the remaining twenty-five percent (25%) ownership interest in Pura Vida (the “Sellers”) which was not indirectly acquired by the Company (the “Remaining Pura Vida Interest”) entered into a Put/Call Agreement (the “Put/Call Agreement”). Pursuant to the Put/Call Agreement, and subject to the terms and conditions thereof, the Sellers have the right to sell all of the Remaining Pura Vida Interest to the Company, and the Company has the right to purchase all of the Remaining Pura Vida Interests from Sellers, in each case generally at any time following the fifth anniversary of the closing date of the Transaction until the tenth anniversary thereof. The purchase price for any Remaining Pura Vida Interest put to, or called by, the Company will be determined based on the arithmetic average of a multiple of adjusted EBITDA of Pura Vida and a multiple of adjusted EBITDA of the Company, as defined in the Put/Call Agreement, over the twelve-month period ending on the last day of the month immediately preceding the month in which an exercise notice is delivered by a relevant party. In the event of a change in control of the Company, the parties may exercise a portion of their put and call rights prior to the fifth anniversary of the closing date (as defined in the Put/Call Agreement).

Pura Vida has been fully consolidated within our financial statements beginning on July 17, 2019, the first full day following the acquisition. Pura Vida was also added as a reportable segment as a result of the acquisition. Refer to Note 12 herein for additional information regarding the Pura Vida acquisition.

Leases

We adopted Accounting Standards Codification (“ASC”) Topic 842, Leases, beginning in the first quarter of fiscal 2020 using the modified retrospective adoption method. The adoption of this standard impacted fiscal 2020 beginning retained earnings by $0.2 million. As a result of the adoption of ASC Topic 842 using the modified retrospective method, the financial statements from the prior-year period are not reported under ASC Topic 842 which affects the comparability of the Condensed Consolidated Financial Statements. The primary impact from the adoption of the standard is the addition of right-of-use assets and lease liabilities on the Company's Condensed Consolidated Balance Sheet. The adoption of this standard had no impact on the Condensed Consolidated Statements of Operations and Condensed Consolidated Statements of Cash Flows.

Refer to Notes 1 and 3 to the Notes to the Condensed Consolidated Financial Statements herein for additional information.
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Results of Operations

The following tables summarize key components of our condensed consolidated results of operations for the periods indicated, both in dollars and as a percentage of our net revenues ($ in thousands):

	
	
	Thirteen Weeks Ended
	
	
	Twenty-Six Weeks Ended

	
	
	August 3,
	
	August 4,
	
	August 3,
	
	August 4,

	
	
	2019
	
	
	2018
	
	
	2019
	
	
	2018

	Statement of Operations Data:
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Net revenues
	$
	119,785
	
	$
	113,625
	
	$
	210,788
	
	$
	200,216

	Cost of sales
	
	52,452
	
	
	47,885
	
	
	92,987
	
	
	85,860

	
	
	
	
	
	
	
	
	
	
	
	

	Gross profit
	
	67,333
	
	
	65,740
	
	
	117,801
	
	
	114,356

	Selling, general, and administrative expenses
	
	60,745
	
	
	53,770
	
	
	115,042
	
	
	104,475

	
	
	
	
	
	
	
	
	
	
	
	

	Other income
	
	760
	
	
	46
	
	
	944
	
	
	223

	Operating income
	
	7,348
	
	
	12,016
	
	
	3,703
	
	
	10,104

	
	
	
	
	
	
	
	
	
	
	
	

	Interest income, net
	
	(375)
	
	
	(259)
	
	
	(822)
	
	
	(502)

	Income before income taxes
	
	7,723
	
	
	12,275
	
	
	4,525
	
	
	10,606

	
	
	
	
	
	
	
	
	
	
	
	

	Income tax expense
	
	2,005
	
	
	2,993
	
	
	1,212
	
	
	2,694

	Net income
	
	5,718
	
	
	9,282
	
	
	3,313
	
	
	7,912

	
	
	
	
	
	
	
	
	
	
	
	

	Less: Net loss attributable to redeemable noncontrolling interest
	
	(136)
	
	
	—
	
	(136)
	
	
	—

	Net income attributable to Vera Bradley, Inc.
	$
	5,854
	
	$
	9,282
	
	$
	3,449
	
	$
	7,912

	
	
	
	
	
	
	
	
	
	
	
	

	Percentage of Net Revenues:
	
	
	
	
	
	
	
	
	
	
	

	Net revenues
	
	100.0 %
	
	
	100.0 %
	
	
	100.0 %
	
	
	100.0 %

	
	
	
	
	
	
	
	
	
	
	
	

	Cost of sales
	
	43.8 %
	
	
	42.1 %
	
	
	44.1 %
	
	
	42.9 %

	Gross profit
	
	56.2 %
	
	
	57.9 %
	
	
	55.9 %
	
	
	57.1 %

	
	
	
	
	
	
	
	
	
	
	
	

	Selling, general, and administrative expenses
	
	50.7 %
	
	
	47.3 %
	
	
	54.6 %
	
	
	52.2 %

	Other income
	
	0.6 %
	
	
	— %
	
	0.4 %
	
	
	0.1 %

	
	
	
	
	
	
	
	
	
	
	
	

	Operating income
	
	6.1 %
	
	
	10.6 %
	
	
	1.8 %
	
	
	5.0 %

	Interest income, net
	
	(0.3)%
	
	
	(0.2)%
	
	
	(0.4)%
	
	
	(0.3)%

	
	
	
	
	
	
	
	
	
	
	
	

	Income before income taxes
	
	6.4 %
	
	
	10.8 %
	
	
	2.1 %
	
	
	5.3 %

	Income tax expense
	
	1.7 %
	
	
	2.6 %
	
	
	0.6 %
	
	
	1.3 %

	
	
	
	
	
	
	
	
	
	
	
	

	Net income
	
	4.8 %
	
	
	8.2 %
	
	
	1.6 %
	
	
	4.0 %

	Less: Net loss attributable to redeemable noncontrolling interest
	
	(0.1)%
	
	
	— %
	
	(0.1)%
	
	
	— %

	
	
	
	
	
	
	
	
	
	
	
	

	Net income attributable to Vera Bradley, Inc.
	
	4.9 %
	
	
	8.2 %
	
	
	1.6 %
	
	
	4.0 %
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The following tables present net revenues and operating income by operating segment, both in dollars and as a percentage of associated net revenues, and store data for the periods indicated ($ in thousands, except as otherwise indicated):

	
	
	
	Thirteen Weeks Ended
	
	
	
	Twenty-Six Weeks Ended
	

	
	
	
	August 3,
	
	
	
	August 4,
	
	
	
	August 3,
	
	August 4,
	

	
	
	
	2019
	
	
	
	
	2018
	
	
	
	
	2019
	
	
	
	
	2018
	

	Net Revenues by Segment:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	VB Direct
	$
	94,380
	
	$
	91,021
	
	$
	165,516
	
	
	
	$
	156,553
	

	VB Indirect
	
	
	20,017
	
	
	
	
	22,604
	
	
	
	
	39,884
	
	
	
	
	43,663
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Pura Vida
	
	
	5,388
	
	
	
	
	—
	
	
	
	5,388
	
	
	
	
	—
	

	Total
	
	$
	119,785
	
	
	$
	113,625
	
	
	$
	210,788
	
	
	
	$
	200,216
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Percentage of Net Revenues by Segment:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	VB Direct
	
	
	78.8%
	
	
	
	80.1%
	
	
	
	78.5%
	
	
	
	
	78.2%
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	VB Indirect
	
	
	16.7%
	
	
	
	19.9%
	
	
	
	18.9%
	
	
	
	
	21.8%
	

	Pura Vida
	
	
	4.5%
	
	
	
	—%
	
	
	
	2.6%
	
	
	
	
	—%
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Total
	
	
	100.0%
	
	
	
	100.0%
	
	
	
	100.0%
	
	
	
	
	100.0%
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	Thirteen Weeks Ended
	
	
	
	
	Twenty-Six Weeks Ended
	

	
	
	
	August 3,
	
	
	
	August 4,
	
	
	
	August 3,
	
	August 4,
	

	
	
	
	2019
	
	
	
	
	2018
	
	
	
	
	2019
	
	
	
	
	2018
	

	Operating Income (Loss) by Segment:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	VB Direct
	$
	
	22,137
	
	$
	22,318
	
	$
	30,497
	
	
	
	$
	29,608
	

	VB Indirect
	
	
	7,162
	
	
	
	
	8,827
	
	
	
	
	14,869
	
	
	
	
	17,111
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Pura Vida
	
	
	(542)
	
	
	
	
	—
	
	
	
	(542)
	
	
	
	
	—
	

	Less: Corporate unallocated
	
	
	(21,409)
	
	
	
	
	(19,129)
	
	
	
	
	(41,121)
	
	
	
	
	(36,615)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Total
	$
	
	7,348
	
	$
	12,016
	
	$
	3,703
	
	
	
	$
	10,104
	

	Operating Income (Loss) as a Percentage of Net Revenues
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	by Segment:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	VB Direct
	
	
	23.5 %
	
	
	
	
	24.5 %
	
	
	
	
	18.4 %
	
	
	
	
	18.9 %
	

	VB Indirect
	
	
	35.8 %
	
	
	
	
	39.1 %
	
	
	
	
	37.3 %
	
	
	
	
	39.2 %
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Pura Vida
	
	
	(10.1)%
	
	
	
	
	— %
	
	
	
	(10.1)%
	
	
	
	
	— %
	

	Store Data (1):
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Total stores opened during period
	
	
	—
	
	
	
	2
	
	
	
	
	5
	
	
	
	
	6
	

	Total stores closed during period
	
	
	(3)
	
	
	
	
	(1)
	
	
	
	
	(5)
	
	
	
	
	(5)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Total stores open at end of period
	
	
	156
	
	
	
	
	161
	
	
	
	
	156
	
	
	
	
	161
	

	Comparable sales (including e-commerce) increase (decrease)
	
	
	2.1 %
	
	
	
	
	(4.9)%
	
	
	
	
	3.3 %
	
	
	
	
	(6.4)%
	

	(2)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Total gross square footage at end of period (all stores)
	
	
	391,819
	
	
	
	
	387,962
	
	
	
	
	391,819
	
	
	
	
	387,962
	

	Average net revenues per gross square foot (3)
	$
	
	198
	
	$
	185
	
	$
	330
	
	
	
	$
	306
	



(1) Includes Vera Bradley full-line and factory outlet stores.

(2) Comparable sales are calculated based upon Vera Bradley stores that have been open for at least 12 full fiscal months and net revenues from our Vera Bradley e-commerce operations. Pura Vida e-commerce operations are not currently included within comparable sales. Increase or decrease is reported as a percentage of the comparable sales for the same period in the prior fiscal year. Remodeled stores are included in comparable sales unless the store was closed for a more than one week of the current or comparable prior period, in which case the non-comparable temporary closure periods are not included, or the remodel resulted in a significant change in square footage. Fiscal 2019 comparable sales do not adjust for the shift in weeks during the period associated with the 53rd week in fiscal 2018.

(3) Dollars not in thousands. Average net revenues per gross square foot are calculated by dividing total net revenues for our stores that have been open at least 12 full fiscal months as of the end of the period by total gross square footage for those stores. Remodeled stores are included in average net revenues per gross square foot unless the store was closed for a portion of the period.
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Thirteen Weeks Ended August 3, 2019, Compared to Thirteen Weeks Ended August 4, 2018 Net Revenues

For the thirteen weeks ended August 3, 2019, net revenues increased $6.2 million, or 5.4%, to $119.8 million, from $113.6 million in the comparable prior-year period.

VB Direct. For the thirteen weeks ended August 3, 2019, net revenues in the VB Direct segment increased $3.4 million, or 3.7%, to $94.4 million, from $91.0 million in the comparable prior-year period. Our non-comparable stores contributed $1.4 million of revenue, which included five additional factory outlet stores opened in the current fiscal year, along with a comparable sales increase of $1.9 million, or 2.1%. The increase in comparable sales includes a 4.7% increase in e-commerce sales and a 1.5% increase in comparable store sales indicating that our customers are responding to both our innovative product and our targeted consumer engagement efforts.

VB Indirect. For the thirteen weeks ended August 3, 2019, net revenues in the Indirect segment decreased $2.6 million, or 11.4%, to $20.0 million, from $22.6 million in the comparable prior-year period reflecting a reduction in orders and the number of specialty accounts, as well as inbound shipping delays.

Pura Vida. For the thirteen weeks ended August 3, 2019, net revenues in the Pura Vida segment were $5.4 million which reflected activity since the acquisition on July 16, 2019. Refer to Note 12 herein for additional information regarding the Pura Vida acquisition.

Gross Profit

For the thirteen weeks ended August 3, 2019, gross profit increased $1.6 million, or 2.4%, to $67.3 million, from $65.7 million in the comparable prior-year period. As a percentage of net revenues, gross profit decreased to 56.2% for the thirteen weeks ended August 3, 2019, from 57.9% in the comparable prior-year period. The amortization of $1.0 million of expense for an inventory step-up adjustment as a result of the Pura Vida acquisition negatively impacted gross profit as a percentage of net revenues by 0.9%. The remaining decrease as a percentage of net revenues was primarily due to the impact of Chinese tariffs and increased shipping costs, partially offset by improvement in full-price selling and sourcing and operational efficiencies.

Selling, General, and Administrative Expenses

For the thirteen weeks ended August 3, 2019, SG&A expenses increased $6.9 million, or 13.0%, to $60.7 million, from $53.8 million in the comparable prior-year period. As a percentage of net revenues, SG&A expenses increased to 50.7% for the thirteen weeks ended August 3, 2019, from 47.3% in the comparable prior-year period. The increase in SG&A expenses for the thirteen weeks ended August 3, 2019 was primarily due to Pura Vida operating expenses of $2.8 million; Pura Vida acquisition-related transaction costs of approximately $1.9 million; an increase in certain advertising and marketing expenses of approximately $0.9 million mostly as a result of timing; an increase of $0.8 million in expenses related to new factory outlet stores; and $0.6 million of certain professional fees and accelerated depreciation charges related to our information technology re-platforming. SG&A expenses as a percentage of net revenues increased primarily due to the aforementioned items, partially offset by SG&A expense leverage associated with increased sales.

Other Income

For the thirteen weeks ended August 3, 2019, other income increased $0.7 million to $0.8 million compared to $0.1 million in the comparable prior-year period. The increase in other income was primarily due to a legal settlement.

Operating Income

For the thirteen weeks ended August 3, 2019, operating income decreased $4.7 million to $7.3 million in the current-year period, from $12.0 million in the comparable prior-year period. As a percentage of net revenues, operating income was 6.1% and 10.6% for the thirteen weeks ended August 3, 2019 and August 4, 2018, respectively. Operating income decreased due to the factors described above.

VB Direct. For the thirteen weeks ended August 3, 2019, operating income in the VB Direct segment decreased $0.2 million, or 0.8%, to $22.1 million from $22.3 million in the comparable prior-year period. As a percentage of VB Direct segment net revenues, operating income in the VB Direct segment was

23.5% and 24.5% for the thirteen weeks ended August 3, 2019 and August 4, 2018, respectively. The decrease in operating income as a percentage of VB Direct segment net revenues was primarily due to new stores expenses, an increase in certain advertising expenses, and a decrease in gross margin as a percentage of net revenues as described above, partially offset by SG&A expense leverage associated with increased sales.
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VB Indirect. For the thirteen weeks ended August 3, 2019, operating income in the VB Indirect segment decreased $1.6 million, or 18.9%, to $7.2 million from $8.8 million in the comparable prior-year period. As a percentage of VB Indirect segment net revenues, operating income in the VB Indirect segment was 35.8% and 39.1% for the thirteen weeks ended August 3, 2019 and August 4, 2018, respectively. The decrease in operating income as a percentage of VB Indirect segment net revenues was primarily due to SG&A expense deleverage associated with lower sales and a decrease in gross margin as a percentage of net revenues as described above.

Pura Vida. For the thirteen weeks ended August 3, 2019, operating loss in the Pura Vida segment was $0.5 million. As a percentage of Pura Vida segment net revenues, operating loss in the Pura Vida segment was (10.1)%. These operating results included $1.0 million related to an inventory step-up adjustment and $0.4 million in intangible asset amortization expense. Refer to Note 12 herein for additional information regarding the Pura Vida acquisition.

Corporate Unallocated. For the thirteen weeks ended August 3, 2019, unallocated expenses increased $2.3 million, or 11.9%, to $21.4 million from $19.1 million in the comparable prior-year period. The increase in unallocated expenses was primarily due to Pura Vida acquisition-related transaction costs of $1.9 million and certain professional fees and accelerated depreciation charges for the Company’s technology re-platforming.

Income Tax Expense

The effective tax rate for the thirteen weeks ended August 3, 2019, was 26.0%, compared to 24.4% for the thirteen weeks ended August 4, 2018. The year-over year effective tax rate increase was primarily due to the relative impact of permanent and discrete items in the current-year period compared to the prior-year period, primarily as a result of executive compensation.

Net Income

For the thirteen weeks ended August 3, 2019, net income decreased $3.6 million to $5.7 million from $9.3 million in the comparable prior-year period due to the factors described above.

Net Loss Attributable to Redeemable Noncontrolling Interest

For the thirteen weeks ended August 3, 2019, net loss attributable to redeemable noncontrolling interest was $0.1 million. This represents the allocation of the Pura Vida net loss to the noncontrolling interest. The net loss was due to the factors described above in the Pura Vida operating segment.

Net Income Attributable to Vera Bradley, Inc.

For the thirteen weeks ended August 3, 2019, net income attributable to Vera Bradley, Inc. decreased $3.4 million to $5.9 million from $9.3 million in the comparable prior-year period due to the factors described above.

Twenty-Six Weeks Ended August 3, 2019, Compared to Twenty-Six Weeks Ended August 4, 2018 Net Revenues

For the twenty-six weeks ended August 3, 2019, net revenues increased $10.6 million, or 5.3%, to $210.8 million, from $200.2 million in the comparable prior-year period.

VB Direct. For the twenty-six weeks ended August 3, 2019, net revenues in the VB Direct segment increased $8.9 million, or 5.7%, to $165.5 million, from $156.6 million in the comparable prior-year period. Our non-comparable stores contributed $4.9 million of revenue, which included five additional factory outlet stores opened in the current fiscal year, along with a comparable sales increase of $4.9 million, or 3.3%. The increase in comparable sales includes a

6.6% increase in e-commerce sales and a 2.4% increase in comparable store sales indicating that our customers are responding to both our innovative product and our targeted consumer engagement efforts.

VB Indirect. For the twenty-six weeks ended August 3, 2019, net revenues in the VB Indirect segment decreased $3.8 million, or 8.7%, to $39.9 million, from $43.7 million in the comparable prior-year period reflecting a reduction in orders and the number of specialty accounts.

Pura Vida. For the twenty-six weeks ended August 3, 2019, net revenues in the Pura Vida segment were $5.4 million which reflected activity since the acquisition on July 16, 2019. Refer to Note 12 herein for additional information regarding the Pura Vida acquisition.
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Gross Profit

For the twenty-six weeks ended August 3, 2019, gross profit increased $3.4 million, or 3.0%, to $117.8 million, from $114.4 million in the comparable prior-year period. As a percentage of net revenues, gross profit decreased to 55.9% for the twenty-six weeks ended August 3, 2019, from 57.1% in the comparable prior-year period. The amortization $1.0 million of expense for an inventory step-up adjustment as a result of the Pura Vida acquisition negatively impacted gross profit as a percentage of net revenues by 0.5%. The remaining decrease as a percentage of net revenues was primarily due to the impact of Chinese tariffs and increased shipping costs, partially offset by improvement in full-price selling and sourcing and operational efficiencies.

Selling, General, and Administrative Expenses

For the twenty-six weeks ended August 3, 2019, SG&A expenses increased $10.5 million, or 10.1%, to $115.0 million, from $104.5 million in the comparable prior-year period. As a percentage of net revenues, SG&A expenses increased to 54.6% for the twenty-six weeks ended August 3, 2019, from

52.2% in the comparable prior-year period. The increase in SG&A expenses for the twenty-six weeks ended August 3, 2019 was primarily due to Pura Vida operating expenses of $2.8 million; Pura Vida acquisition-related transaction costs of approximately $2.7 million; an increase in certain advertising and marketing expenses of approximately $2.2 million mostly as a result of timing; an increase of $2.0 million in expenses related to new factory outlet stores; and $0.6 million of certain professional fees and accelerated depreciation charges related to our information technology re-platforming. SG&A expenses as a percentage of net revenues increased primarily due to the aforementioned items, partially offset by SG&A expense leverage associated with increased sales.

Other Income

For the twenty-six weeks ended August 3, 2019, other income increased $0.7 million to $0.9 million compared to $0.2 million in the comparable prior-year period. The increase in other income was primarily due to a legal settlement.

Operating Income

For the twenty-six weeks ended August 3, 2019, operating income decreased $6.4 million to $3.7 million in the current-year period, from $10.1 million in the comparable prior-year period. As a percentage of net revenues, operating income was 1.8% and 5.0% for the twenty-six weeks ended August 3, 2019 and August 4, 2018, respectively. Operating income decreased due to the factors described above.

VB Direct. For the twenty-six weeks ended August 3, 2019, operating income in the VB Direct segment increased $0.9 million, or 3.0%, to $30.5 million from $29.6 million in the comparable prior-year period. As a percentage of VB Direct segment net revenues, operating income in the VB Direct segment was 18.4% and 18.9% for the twenty-six weeks ended August 3, 2019 and August 4, 2018, respectively. The decrease in operating income as a percentage of VB Direct segment net revenues was primarily due to an increase in certain advertising expenses, new store expenses, and a decrease in gross margin as a percentage of net revenues as described above, partially offset by SG&A expense leverage associated with increased sales.

VB Indirect. For the twenty-six weeks ended August 3, 2019, operating income in the VB Indirect segment decreased $2.2 million, or 13.1%, to $14.9 million from $17.1 million in the comparable prior-year period. As a percentage of VB Indirect segment net revenues, operating income in the VB Indirect segment was 37.3% and 39.2% for the twenty-six weeks ended August 3, 2019 and August 4, 2018, respectively. The decrease in operating income as a percentage of VB Indirect segment net revenues was primarily due to SG&A expense deleverage associated with lower sales and a decrease in gross margin as a percentage of net revenues as described above.

Pura Vida. For the twenty-six weeks ended August 3, 2019, operating loss in the Pura Vida segment was $0.5 million. As a percentage of Pura Vida segment net revenues, operating loss in the Pura Vida segment was (10.1)%. These operating results included $1.0 million related to an inventory step-up adjustment and $0.4 million in intangible asset amortization expense. Refer to Note 12 herein for additional information regarding the Pura Vida acquisition.

Corporate Unallocated. For the twenty-six weeks ended August 3, 2019, unallocated expenses increased $4.5 million, or 12.3%, to $41.1 million from $36.6 million in the comparable prior-year period. The increase in unallocated expenses was primarily due to Pura Vida acquisition-related transaction costs of $2.7 million, an increase in certain consulting charges, and certain professional fees and accelerated depreciation charges for the Company’s technology re-platforming.
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Income Tax Expense

The effective tax rate for the twenty-six weeks ended August 3, 2019, was 26.8%, compared to 25.4% for the twenty-six weeks ended August 4, 2018. The year-over year effective tax rate increase was primarily due to the relative impact of permanent and discrete items in the current-year period compared to the prior-year period, primarily as a result of tax shortfalls from stock-based compensation and executive compensation.

Net Income

For the twenty-six weeks ended August 3, 2019, net income decreased $4.6 million to $3.3 million from $7.9 million in the comparable prior-year period due to the factors described above.

Net Loss Attributable to Redeemable Noncontrolling Interest

For the twenty-six weeks ended August 3, 2019, net loss attributable to redeemable noncontrolling interest was $0.1 million. This represents the allocation of the Pura Vida net loss to the noncontrolling interest. The net loss was due to the factors described above in the Pura Vida operating segment.

Net Income Attributable to Vera Bradley, Inc.

For the twenty-six weeks ended August 3, 2019, net income attributable to Vera Bradley, Inc. decreased $4.5 million to $3.4 million from $7.9 million in the comparable prior-year period due to the factors described above.

Liquidity and Capital Resources

General

Our primary sources of liquidity are cash on hand and cash equivalents, investments, and cash flow from operations. We also have access to additional liquidity, if needed, through borrowings under our $75.0 million asset-based revolving credit agreement (the “Credit Agreement”) which began on September 7, 2018. There were no borrowings under the Credit Agreement during the twenty-six weeks ended August 3, 2019, and there was no debt outstanding as of August 3, 2019. Historically, our primary cash needs have been for merchandise inventories; payroll; store rent; capital expenditures associated with operational equipment, buildings, information technology, and opening new stores; and share repurchases. The most significant components of our working capital are cash and cash equivalents, short-term investments, merchandise inventories, accounts receivable, accounts payable, and other current liabilities.

We believe that cash on hand and cash equivalents, investments, cash flows from operating activities, and the availability of borrowings under our Credit Agreement or other financing arrangements will be sufficient to meet working capital requirements and anticipated capital expenditures, as well as share repurchases and other strategic uses of cash, if any, and debt payments, if any, for the foreseeable future.

Investments

Cash Equivalents. Investments classified as cash equivalents relate to highly-liquid investments with a maturity of three months or less from the date of purchase. As of August 3, 2019 and February 2, 2019, these investments in our portfolio consisted of commercial paper and a money market fund.

Short-Term Investments. As of August 3, 2019 and February 2, 2019, short-term investments consisted of U.S. and non-U.S. corporate debt securities, municipal securities, and commercial paper with a maturity within one year of the balance sheet date. The balance as of February 2, 2019, also included U.S. treasury securities.

Long-Term Investments. As of August 3, 2019 and February 2, 2019, long-term investments consisted of U.S. and non-U.S. corporate debt securities, U.S. and non-U.S. asset-backed securities, and municipal securities with a maturity greater than one year from the balance sheet date. The balance as of August 3, 2019 also included other foreign securities.

Refer to Note 11 “Investments” within Item 1 “Financial Statements” of this Quarterly Report on Form 10-Q for additional detail regarding investments.
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Cash Flow Analysis

A summary of operating, investing, and financing activities is shown in the following table (in thousands):

	
	
	Twenty-Six Weeks Ended

	
	
	August 3,
	
	August 4,

	
	
	2019
	
	
	2018

	Net cash provided by operating activities
	$
	1,091
	
	$
	16,610

	Net cash used in investing activities
	
	(61,412)
	
	
	(230)

	
	
	
	
	
	

	Net cash used in financing activities
	
	(6,351)
	
	
	(4,049)

	
	
	
	
	
	



Net Cash Provided by Operating Activities

Net cash provided by operating activities consists primarily of net income adjusted for non-cash items, including depreciation, amortization, impairment charges, deferred taxes, and stock-based compensation; the effect of changes in assets and liabilities; and tenant-improvement allowances received from landlords under our store leases.

Net cash provided by operating activities for the twenty-six weeks ended August 3, 2019, was $1.1 million compared to $16.6 million for the twenty-six weeks ended August 4, 2018. The decrease in cash provided by operating activities was primarily related to the change in inventories, which resulted in an $11.5 million use of cash, primarily as a result of accelerated inventory receipts, compared to a $1.3 million source of cash in the comparable prior-year period and a $4.6 million decrease in net income.

Net Cash Used in Investing Activities

Investing activities consist primarily of short-term and long-term investments and capital expenditures related to new store openings, buildings, operational equipment, and information technology investments.

Net cash used in investing activities was $61.4 million and $0.2 million for the twenty-six weeks ended August 3, 2019 and August 4, 2018, respectively. The increase in cash used in investing activities was primarily a result of the acquisition of a 75% interest in Pura Vida. Refer to Note 12 herein for additional information regarding the Pura Vida acquisition.

Capital expenditures for fiscal 2020 are expected to be approximately $13.0 million.

Net Cash Used in Financing Activities

Net cash used in financing activities was $6.4 million and $4.0 million for the twenty-six weeks ended August 3, 2019 and August 4, 2018, respectively. The increase in cash used in financing activities was primarily due to cash purchases of our common stock under the 2018 Share Repurchase Plan.

Credit Agreement

On September 7, 2018, VBD, a wholly-owned subsidiary of the Company, entered into an asset based revolving Credit Agreement (the “Credit Agreement”) among VBD, JPMorgan Chase Bank, N.A., as administrative agent, and the lenders from time to time party thereto. The Credit Agreement provides for certain credit facilities to VBD in an aggregate principal amount not to initially exceed the lesser of $75.0 million or the amount of borrowing availability determined in accordance with a borrowing base of certain assets. Any proceeds of the credit facilities will be used to finance general corporate purposes of VBD and its subsidiaries, including but not limited to Vera Bradley International, LLC and Vera Bradley Sales, LLC (collectively, the “Named Subsidiaries”). The Credit Agreement also contains an option for VBD to arrange with lenders to increase the aggregate principal amount by up to $25.0 million.

Amounts outstanding under the Credit Agreement bear interest at a per annum rate equal to either (i) for CBFR borrowings (including swingline loans), the CB Floating Rate, where the CB Floating Rate is the prime rate which shall never be less than the adjusted one month LIBOR rate on such day, plus the Applicable Rate, where the Applicable Rate is a percentage spread ranging from -1.00% to -1.50% or (ii) for each eurodollar borrowing, the Adjusted LIBO Rate, where the Adjusted LIBO Rate is the LIBO rate for such interest period multiplied by the statutory reserve rate, for the interest period in effect for such borrowing, plus the Applicable Rate, where the Applicable Rate is a percentage ranging from 1.00% to 1.30%. The applicable CB Floating Rate, Adjusted LIBO Rate, or LIBO Rate shall be determined by the administrative agent. The Credit Agreement also requires VBD to pay a commitment fee for the unused portion of the revolving facility of up to 0.20% per annum.
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VBD’s obligations under the Credit Agreement are guaranteed by the Company and the Named Subsidiaries. The obligations of VBD under the Credit Agreement are secured by substantially all of the respective assets of VBD, the Company, and the Named Subsidiaries and are further secured by the equity interests in VBD and the Named Subsidiaries.

The Credit Agreement contains various affirmative and negative covenants, including restrictions on the Company's ability to incur debt or liens; engage in mergers or consolidations; make certain investments, acquisitions, loans, and advances; sell assets; enter into certain swap agreements; pay dividends or make distributions or make other restricted payments; engage in certain transactions with affiliates; and amend, modify, or waive any of its rights related to subordinated indebtedness and certain charter and other organizational, governing, and material agreements. The Company may avoid certain of such restrictions by meeting payment conditions defined in the Credit Agreement. The Company was in compliance with these covenants as of August 3, 2019.

The Credit Agreement also requires the Loan Parties to maintain a minimum fixed charge coverage ratio of 1.00 to 1.00 during periods when borrowing availability is less than the greater of (A) $7.5 million, and (B) 10% of the lesser of (i) the aggregate revolving commitment, and (ii) the borrowing base. The fixed charge coverage ratio, availability, aggregate revolving commitment, and the borrowing base are further defined in the Credit Agreement.

The Credit Agreement contains customary events of default, including, among other things: (i) the failure to pay any principal, interest, or other fees under the Credit Agreement; (ii) the making of any materially incorrect representation or warranty; (iii) the failure to observe or perform any covenant, condition, or agreement in the Credit Agreement or related agreements; (iv) a cross default with respect to other material indebtedness; (v) bankruptcy and insolvency events; (vi) unsatisfied material final judgments; (vii) Employee Retirement Income Security Act of 1974 (“ERISA”) events that could reasonably be expected to have a material adverse effect; and (viii) a change in control (as defined in the Credit Agreement).

Any commitments made under the Credit Agreement mature on September 7, 2023.

Off-Balance-Sheet Arrangements

We do not have any off-balance-sheet financing or unconsolidated special-purpose entities.

Critical Accounting Policies and Estimates

The preparation of financial statements in accordance with accounting principles generally accepted in the United States requires management to make estimates and assumptions that affect the reported amounts of assets, liabilities, revenues, and expenses, as well as the related disclosures of contingent assets and liabilities at the date of the financial statements. A summary of the Company’s significant accounting policies is included in Note 2 to the Company’s consolidated financial statements in the Company’s Annual Report on Form 10-K for the fiscal year ended February 2, 2019. In addition to these policies, refer to Note 1 “Description of the Company and Basis of Presentation” and Note 3 “Leases” within Item 1 “Financial Statements” of this Quarterly Report on Form 10-Q for a discussion of the Company's lease accounting policy under the recently adopted Accounting Standards Codification Topic 842. In addition to leases, also refer to Note 1 for discussion regarding accounting policies for business combinations and redeemable noncontrolling interests.

Certain accounting policies and estimates of the Company are considered critical, as these policies and estimates are the most important to the depiction of the Company’s consolidated financial statements and require significant, difficult, or complex judgments, often about the effect of matters that are inherently uncertain. Such policies are summarized in the “Management’s Discussion and Analysis of Financial Condition and Results of Operations” in the Company’s Annual Report on Form 10-K for the fiscal year ended February 2, 2019. With the exception of leases, business combinations, goodwill and intangible assets, and redeemable noncontrolling interests, there were no significant changes to any of the critical accounting policies and estimates described in the Annual Report as of August 3, 2019.

Recently Issued Accounting Pronouncements

Refer to Note 1 “Description of the Company and Basis of Presentation” within Item 1 “Financial Statements” of this Quarterly Report on Form 10-Q for a discussion of recently issued accounting pronouncements.
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ITEM 3.	QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK

As of August 3, 2019, there was no material change in the market risks described in “Quantitative and Qualitative Disclosures About Market Risks” in the Company’s Annual Report on Form 10-K for the fiscal year ended February 2, 2019.

ITEM 4.	CONTROLS AND PROCEDURES

At the end of the period covered by this Quarterly Report on Form 10-Q, the Company carried out an evaluation, under the supervision and with the participation of the Company’s Disclosure Committee and management, including the Chief Executive Officer and the Chief Financial Officer, of the effectiveness of the design and operation of the Company’s disclosure controls and procedures pursuant to Rule 13a-15 of the Securities Exchange Act of 1934. Based on that evaluation, the Chief Executive Officer and Chief Financial Officer concluded that the Company’s disclosure controls and procedures were effective as of August 3, 2019.

Other than the implementation of controls related to the accounting of the Pura Vida business combination and redeemable noncontrolling interest, and the related financial statement reporting, there has been no change in our internal control over financial reporting during the most recent fiscal quarter that has materially affected, or that is reasonably likely to materially affect, our internal control over financial reporting.

On July 16, 2019, the Company completed its acquisition of a majority interest in Pura Vida. Pura Vida constitutes approximately 26% of total assets, 6% of total liabilities (excluding contingent consideration), and less than 5% of net revenues as of and for the thirteen and twenty-six weeks ended August 3, 2019. The Company is in the process of evaluating the existing controls and procedures of the acquired business and integrating the acquired business into its system of internal control over financial reporting. In accordance with SEC Staff guidance permitting a company to exclude an acquired business from management’s assessment of the effectiveness of internal control over financial reporting for the year in which the acquisition is completed, we have excluded from the above assessment of the Company’s disclosure controls and procedures the disclosure controls and procedures of the acquired business that are subsumed by internal control over financial reporting.
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PART II. OTHER INFORMATION

ITEM 1A.	RISK FACTORS

Except for the items below, there has been no material change to our risk factors as previously set forth in the Company’s Annual Report on Form 10-K for the fiscal year ended February 2, 2019.

The Pura Vida acquisition may not be successful in achieving intended benefits and may disrupt current operations.

The Company acquired a majority interest in Creative Genius, Inc. or “Pura Vida,” on July 16, 2019. This acquisition, and as with most any business acquisition, poses a number of potential integration risks that may result in negative consequences to our business, financial condition, and results of operations. These risks include, but are not limited to:

· failure of the business to perform as planned following the acquisition to achieve anticipated revenue or profitability targets;

· the assimilation and retention of employees, including key employees;

· higher than expected costs and/or a need to allocate resources to manage unexpected operating difficulties;

· diversion of the attention and resources of management or other disruptions to current operations;

· retaining key customers and suppliers;

· retaining required regulatory approvals, licenses, and permits;

· the assumption of liabilities of the acquired business not identified during due diligence; and

· other unanticipated issues, expenses, and liabilities.

Prior to its acquisition, Pura Vida was a privately-held company and its new obligations from being part of a public company may require significant additional resources and management consideration.

Upon the completion of the Pura Vida acquisition, Pura Vida became a subsidiary of our consolidated Company and will need to comply with U.S. Generally Accepted Accounting Principles (“GAAP”), the Sarbanes-Oxley Act of 2002 (“SOX”), the Dodd-Frank Act and the rules and regulations subsequently implemented by the SEC and the Public Company Accounting Oversight Board. We will need to ensure that Pura Vida establishes and maintains effective disclosure controls as well as internal controls and procedures for financial reporting under U.S. GAAP, and such compliance efforts may be costly and may divert the attention of management. There are a number of processes, policies, procedures and functions that must be integrated, or enhanced at Pura Vida, particularly those related to the implementation of a SOX compliant control environment. The execution of these plans may lead to additional unanticipated costs and time delays that could negatively impact our business, financial condition, and results of operations.

Because a significant portion of Pura Vida’s total assets are represented by goodwill, indefinite-lived intangible assets, and definite-lived intangible assets, we could be required to write off some or all of this goodwill and other intangibles, which may adversely affect the combined company’s financial condition and results of operations.

We are using the purchase method of accounting to account for the acquisition of a majority interest in Pura Vida consummated on July 16, 2019. A portion of the purchase price for this business is allocated to identifiable tangible and intangible assets and assumed liabilities based on estimated fair values at the date of acquisition. Goodwill is measured indirectly as the excess of the sum of (1) the consideration transferred (including contingent consideration, if any) and

(2) the fair value of any noncontrolling interest in the acquiree over the net assets acquired and liabilities assumed. The provisional purchase price allocation resulted in a preliminary goodwill value of $41.3 million and a preliminary value of $62.0 million related to other intangible assets. Refer to Note 12 within Item 1 “Financial Statements” of this Quarterly Report on Form 10-Q for additional information regarding the provisional purchase price allocation. When the combined company performs impairment tests, it is possible that the carrying value of goodwill or other intangible assets could exceed their implied fair value and therefore would require adjustment. Such adjustment would result in a charge to operating income in that period. Once adjusted, there can be no assurance that there will not be further adjustments for impairment in future periods.

The Put/Call Agreement between the Company, certain of its subsidiaries, and Creative Genius, Inc. may require us to purchase the remaining 25% interest in the Pura Vida business.

On July 16, 2019, as contemplated by the Interest Purchase Agreement, the Company and certain of its subsidiaries and the owners of the remaining twenty-five percent (25%) ownership interest in Pura Vida (the “Sellers”) which was not acquired by the Company (the “Remaining Pura Vida Interest”) entered into a Put/Call Agreement (the “Put/Call Agreement”). Pursuant to the Put/Call Agreement, and subject to the terms and conditions thereof, the Sellers have the right to sell all of the Remaining Pura Vida Interest to the Company, and the Company has the right to purchase all of the Remaining Pura Vida Interests from Sellers, in each case generally at any time following the fifth anniversary of the closing date of the transaction until the tenth
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anniversary thereof. In the event of a change in control of the Company, the parties may exercise a portion of their put and call rights prior to the fifth anniversary of the closing date (as defined in the Put/Call Agreement).

The execution of the Sellers right to require us to purchase the Remaining Pura Vida Interest may represent a significant financial obligation that could have a material adverse impact on our liquidity, results of operations, and financial condition.

ITEM 2.	UNREGISTERED SALES OF EQUITY SECURITIES AND USE OF PROCEEDS

On November 29, 2018, the Company's board of directors approved a share repurchase plan (the “2018 Share Repurchase Program”) authorizing up to $50.0 million of repurchases of shares of the Company's common stock. The 2018 Share Repurchase Program is scheduled to expire on December 14, 2020.

The Company purchased 196,507 shares at an average price of $11.34 per share, excluding commissions, for an aggregate amount of $2.2 million during the thirteen weeks ended August 3, 2019, under the 2018 Share Repurchase Program.

Details regarding the activity under the program during the thirteen weeks ended August 3, 2019 are as follows:

	
	
	
	
	
	
	
	Total Number of Shares
	
	
	Maximum Approximate
	

	
	
	Total Number of Shares
	
	Average Price Paid per
	Purchased as Part of
	
	Dollar Value of Shares that
	

	
	Period
	
	
	
	Publicly Announced Plans
	
	
	May Yet be Purchased
	

	
	
	Purchased
	
	
	Share
	
	or Programs
	
	Under the Plans or Program
	

	May 5, 2019
	- June 1, 2019
	54,400
	
	$
	11.45
	
	54,400
	$
	43,629,533
	

	June 2, 2019
	- July 6, 2019
	71,917
	
	
	11.40
	
	71,917
	
	
	42,809,644
	

	
	
	
	
	
	
	
	
	
	
	

	July 7, 2019 - August 3, 2019
	70,190
	
	
	11.18
	
	70,190
	
	
	42,025,068
	

	
	
	196,507
	
	$
	11.34
	
	196,507
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ITEM 6.	EXHIBITS

a. Exhibits

	
	
	Exhibit
	
	Description
	

	
	
	No.
	
	
	

	10.1
	
	
	
	Interest Purchase Agreement dated July 16, 2019, among Vera Bradley Holdings, LLC; Creative Genius Holdings, Inc.; Creative Genius,
	

	
	
	
	
	
	Inc.; Griffin Thall; and Paul Goodman
	
	
	

	10.2
	
	
	
	Put/Call Agreement dated July 16, 2019, among Vera Bradley Holdings, LLC; Creative Genius Holdings, Inc.; Creative Genius
	

	
	
	
	
	
	Investments, Inc.; Griffin Thall; Paul Goodman; Vera Bradley Designs, Inc.; and Vera Bradley, Inc.
	
	
	

	10.3
	
	
	
	Second Amendment to Credit Agreement dated July 16, 2019, among Vera Bradley Designs, Inc., JP Morgan Chase Bank, N.A., and the
	

	
	
	
	
	
	lenders party thereto
	
	
	

	31.1
	
	
	
	CEO Section 302 Certification
	

	
	
	
	
	
	
	
	
	

	31.2
	
	
	
	CFO Section 302 Certification
	

	
	
	
	
	
	
	
	
	

	32.1
	
	
	
	Section 906 Certifications*
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



101 The following materials from Vera Bradley, Inc.’s Quarterly Report on Form 10-Q for the quarter ended August 3, 2019 formatted in Extensible Business Reporting Language (XBRL): (i) Condensed Consolidated Statements of Operations for the Thirteen and Twenty-Six Weeks ended August 3, 2019 and August 4, 2018; (ii) Condensed Consolidated Statements of Comprehensive Income for the Thirteen and Twenty-Six Weeks ended August 3, 2019 and August 4, 2018; (iii) Condensed Consolidated Balance Sheets as of August 3, 2019 and February 2, 2019; (iv) Condensed Consolidated Statements of Shareholders' Equity for the Thirteen and Twenty-Six Weeks ended August 3, 2019 and August 4, 2018; (v) Condensed Consolidated Statements of Cash Flows for the Twenty-Six Weeks ended August 3, 2019 and August 4, 2018, and (vi) Notes to Condensed Consolidated Financial Statements. **

· Furnished, not filed.

· Pursuant to Rule 406T of SEC Regulation S-T, the Interactive Data Files included as Exhibit 101 hereto are deemed not filed or part of a registration statement or prospectus for purposes of Sections 11 or 12 of the Securities Act of 1933, as amended, are deemed not filed for purposes of Section 18 of the Securities Exchange Act of 1934, as amended, and otherwise are not subject to liability under these Sections.
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SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned thereunto duly authorized.

Vera Bradley, Inc.

(Registrant)

Date: September 11, 2019	/s/ John Enwright
[image: ]

John Enwright

Chief Financial Officer
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EXECUTION VERSION









INTEREST PURCHASE AGREEMENT

by and among

VERA BRADLEY HOLDINGS, LLC,

CREATIVE GENIUS HOLDINGS, INC.,

CREATIVE GENIUS, INC.,

GRIFFIN THALL,

PAUL GOODMAN

and solely for the purpose of Section 11.14

VERA BRADLEY DESIGNS, INC.

AND

VERA BRADLEY, INC.

Dated: June 19, 2019
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INTEREST PURCHASE AGREEMENT

This INTEREST PURCHASE AGREEMENT (this "Agreement"), is dated as of June 19, 2019, and is by and among Vera Bradley Holdings, LLC, a Delaware limited liability company ("Buyer"), Creative Genius Holdings, Inc., a California corporation ("Seller"), Creative Genius, Inc., a California corporation (the "Company"), Griffin Thall ("Thall"), Paul Goodman ("Goodman" and together with Thall, each a "Shareholder" and collectively, the "Shareholders"), and, solely for the purpose of Section 11.14, Vera Bradley Designs, Inc.("Designs") and Vera Bradley, Inc. ("VRA" and together with Designs, the "Guarantors" and individually a "Guarantor").

RECITALS

WHEREAS, the Company is in the business of designing, marketing and distributing bracelets, jewelry and other related accessories primarily through its e-commerce site, subscription club and wholesale channels (the "Business").

WHEREAS, immediately prior to the Reorganization (defined below), the Shareholders owned all of the issued and outstanding shares of stock of the Company (the "Shares");

WHEREAS, prior to the date of this Agreement, (i) the Shareholders contributed 100% of the Shares to Seller, (ii) Seller issued shares of its common stock, no par value per share, to the Shareholders (resulting in the Shareholders owning all of the issued and outstanding Equity Securities of Seller) and Seller elected to treat the Company as a Qualified Subchapter S Subsidiary (as defined in Code Section 1361(b)(3)(B)) with the actions described in clause (i) and this clause (ii) all done in connection with a reorganization under Section 368(a)(1)(F) of the Code as described in Rev. Rul. 2008-18 (the "F Reorg");

WHEREAS, prior to the Closing Date, the Shareholders will cause Seller to cause the Company to be merged with and into a limited liability company wholly owned by Seller and such limited liability company will continue as the surviving entity as a California limited liability company (the "LLC Conversion," and collectively with the F Reorg, the "Reorganization");

WHEREAS, as of the date of this Agreement, Seller owns one hundred percent (100%) of the outstanding capital stock of the Company and, immediately following the LLC Conversion, Seller will own one hundred percent (100%) of the rights and interests in the Company (the "Company Interests") in its capacity as the sole member of the Company;

WHEREAS, prior to the Closing Date, the Shareholders will form a new entity ("Newco") and will cause Newco to contribute capital to the Company in exchange for two tenths of one percent (0.2%) of the Company Interests;

WHEREAS, as of the Closing Date, Seller will own no less than ninety-nine and eight tenths of one percent (99.8%) of the outstanding Company Interests;
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WHEREAS, the parties desire to enter into this Agreement pursuant to which Shareholders propose to cause Seller to sell to Buyer, and Buyer proposes to purchase from Seller, the Purchased Company Interests, upon the terms and subject to the conditions hereinafter set forth; and

WHEREAS, at the Closing, Buyer desires to purchase from Seller, and Seller desires to sell to Buyer, all right, title and interest in and to, the Purchased Company Interests, upon the terms and subject to the conditions hereinafter set forth.

NOW THEREFORE, in consideration of the premises and the representations, warranties, covenants and agreements contained in this Agreement, and intending to be legally bound hereby, the parties agree as follows:
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ARTICLE I.

Definitions and Rules of Construction

Section 1.1	Definitions. As used in this Agreement, the following terms have the meanings set forth below:

"2019 EBITDA Amount" means the Adjusted EBITDA of the Company for the 2019 Fiscal Year.

"2019 Fiscal Year" means the twelve (12) month period ending on December 31, 2019.

"Accounting Arbitrator" has the meaning set forth in Section 3.3(c).

"Adjusted EBITDA" means, for any applicable computation period, the Company's Net Income, plus, to the extent deducted or added in the determination of Net Income: (a) total interest paid or accrued, as well as fees and expenses (including prepayment penalties) in connection with debt or financing and interest income; (b) income taxes paid or accrued as well as any income tax benefits; (c) depreciation and amortization expenses; (d) extraordinary or unusual income or charges as defined under GAAP; (e) any non-cash charges or income, as detailed in the following: (i) stock-based compensation or other equity-based compensation expenses, (ii) asset write-downs or goodwill impairments, (iii) unrealized gains or losses, (iv) purchase accounting adjustments, and
(v) for the avoidance of doubt, customer loyalty point accruals will not be considered an EBITDA adjustment; (f) fees and expenses related to the Company’s Board of Managers, such as fees, travel, and any other associated costs; (g) one-time integration costs and expenses relating to enhanced accounting function or systems upgrades; (h) legal, accounting, or any other fees or expenses associated with the exercise of any rights under the Put/Call Agreement; (i) moving expenses; (j) any expenses related to a merger, acquisition, or other capital transaction; (k) any allocation or assumption of losses, expenses, income, or corporate charges from any Affiliate of Buyer other than as explicitly set forth in the Administrative Services Agreement; (l) any payments, fees, penalties or other expenses related to sales tax liabilities, to the extent the Company is actually indemnified and held harmless therefrom under the Sales Tax Indemnity Agreement; (m) fees and expenses (but not any liability resulting from a judgment or award) incurred by the Company in connection with the defense of Extraordinary Litigation initiated or pending against the Company during the computation period, but only to the extent such fees and expenses exceed the Litigation Fee Threshold, (n) any corporate charges or other items from Buyer or any Affiliate of Buyer other than (1) fees and third party expenses under the Administrative Services Agreement, (2) costs and expenses as set forth in an approved budget for reasonable services rendered (and, for the avoidance of doubt, such costs and expenses will not include an allocation of corporate overhead or general and administrative expenses of Buyer or any Affiliate of Buyer not directly related to such reasonable services rendered) and (3) such other corporate charges and other items as are mutually agreed by Buyer and the Holdings Representative (as defined in the Operating Agreement);
(o) transaction expenses related to the transaction contemplated herein, and (p) tax distributions which are paid through payroll, currently booked under the line item “Supplemental Officer Wages.” Notwithstanding the foregoing, in determining Adjusted EBITDA of the Company for the 2019 fiscal year, (i) the following items shall be added back to the Company’s Net Income, to the extent deducted in the determination of Net Income and without duplication of amounts added to Net
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Income pursuant to the immediately preceding sentence (A) any corporate charges or other items from Buyer or any Affiliate of Buyer, other than fees and third party expenses under the Administrative Services Agreement, (B) any charges for Company Transaction Expenses and Sale Bonuses, (C) pro forma credit card discounts, which shall be equal to two percent (2%) of general ledger # 950-1010-10 “Paid Media-Ecomm” for the period from January 1, 2019 through the Closing Date, provided that Buyer determines that the Company will receive value for such discounts after the Closing Date, (D) any documented amounts for non-work related items, such as travel, meals and entertainment, memberships and dues, provided that Buyer agrees that such amounts are not business expenses, (E) expenses for travel related to the supply chain audit conducted in connection with the transaction contemplated by this Agreement and (F) Thirty Thousand Dollars ($30,000) of rent expense, which is attributable to duplicative rent from March 2019 through the Closing Date; and (ii) the amount of fees paid (but not third-party expenses reimbursed) by the Company to Buyer or an Affiliate of Buyer during 2019 under the Administrative Services Agreement or otherwise described in clause (n) above, that are taken into account in the determination of Net Income shall not exceed $125,000. All items shall be determined consistent with past practices and in accordance with GAAP and the classifications, judgments, and valuation and estimation methodologies that were used in the preparation of the Most Recent Audited Financial Statements (except for utilization of standard costing for inventory as adopted on January 1, 2019).

"Administrative Services Agreement" means the Administrative Services Agreement, in the form of Exhibit F, dated as of the Closing Date.

"Affiliate" means, as to any Person, any other Person that, directly or indirectly, is in control of, is controlled by, or is under common control with, such Person, and includes any Person in like relation to an Affiliate. For purposes of this definition, "control" of a Person means the power, directly or indirectly, either to (a) vote ten percent (10%) or more of the securities having ordinary voting power for the election of directors of such Person or (b) direct or cause the direction of the management and policies of such Person, whether by contract or otherwise. For purposes of this Agreement, (x) the Company shall be deemed to be an Affiliate of Seller prior to the Closing and an Affiliate of Buyer from and after the Closing and (y) Creative Genius Investments, Inc. shall be deemed to be an Affiliate of Seller at all relevant times.

"Affiliate Arrangements" has the meaning set forth in Section 5.10.

"Agent" has the meaning set forth in Section 11.14(j).

"Agreement" has the meaning set forth in the Preamble.

"Ancillary Documents" means the Put/Call Agreement, the Escrow Agreement, the Key Employee Agreements, the Company Operating Agreement, the Administrative Services Agreement and all other agreements, documents and instruments being executed and delivered in connection with this Agreement.

"Anti-Corruption Laws" has the meaning set forth in Section 5.16(b).

"Balance Sheet Date" has the meaning set forth in Section 5.6(a).
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"Base Purchase Price" has the meaning set forth in Section 3.2(a).

"Business" has the meaning set forth in the Recitals.

"Business Day" means any day other than a Saturday, Sunday or day on which banks are closed in Indianapolis, Indiana.

"Business Records" means all data and records of the Business on whatever media and wherever located, regardless of the Person or Persons having possession, custody or control of such data and records.

"Buyer" has the meaning set forth in the Preamble.

"Buyer Indemnitees" has the meaning set forth in Section 9.2.

"CG Holdings" has the meaning set forth in Section 11.14((j).

"CGI" has the meaning set forth in Section 11.14(j).

"Chosen Courts" has the meaning set forth in Section 11.10(a).

" Claims" means any and all manner of claims, actions, suits, damages, demands and liabilities whatsoever in law or equity, whether known or unknown, liquidated or unliquidated, fixed, contingent, direct or indirect.

"Closing" has the meaning set forth in Section 2.1.

"Closing Consideration Amount" has the meaning set forth in Section 3.2(c).

"Closing Date" has the meaning set forth in Section 2.1.

"Closing Date Cash" means Company Cash as of 11:59 P.M. on the date immediately prior to the Closing Date.

"Closing Date Company Transaction Expenses" means Company Transaction Expenses as of 11:59 P.M. on the date immediately prior to the Closing Date.

"Closing Date Indebtedness" means Indebtedness as of 11:59 P.M. on the date immediately prior to the Closing Date.

"Closing Date Statement" has the meaning set forth in Section 3.2(b).

"Closing Date Working Capital" means (a) the sum of the current assets of the Company as of 11:59 P.M. on the date immediately prior to the Closing Date, minus (b) the sum of the current liabilities of the Company as of 11:59 P.M. on the date immediately prior to the Closing Date as set forth in Exhibit A.

"Code" means the Internal Revenue Code of 1986.
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"Commercial Software" means all commercially available off-the-shelf software licensed pursuant to click wrap or shrink wrap agreements that (a) is not material to the Company or the Business, (b) has not been modified or customized for the Company,

(c) is used internally (and not licensed or sublicensed to third parties) by the Company, and (d) is licensed to the Company for a one-time or annual fee of ten thousand dollars ($10,000) or less.

"Company" has the meaning set forth in the Preamble.

"Company 401(k) Plan" means the Pura Vida Bracelets 401(k) Plan, as it may be amended from time to time.

"Company Cash" means cash and cash equivalents of the Company (including cash in bank accounts, petty cash, marketable securities and short-term investments), less an amount of cash necessary to cover all outstanding checks and wire transfers, determined in accordance with GAAP; provided that any cash received in respect of e-commerce sales where the purchased product has not shipped and all cash held at the Company’s factor shall be excluded.

"Company Disclosure Schedule" means the disclosure schedule, dated the date hereof, delivered by Seller to Buyer in connection with the execution and delivery of this Agreement.

" Company Intellectual Property" means the Owned Intellectual Property and Intellectual Property that the Company is licensed or otherwise permitted by other Persons to use.

"Company Interests" has the meaning set forth in the Recitals.

"Company IT Assets" means all IT Assets used or held for use by, or accessible to, the Company in connection with the Business.

"Company Material Adverse Effect" means any Event that, individually or taken together with one or more other Events (a) is, or could reasonably be expected to be, materially adverse to the business, condition (financial or otherwise), assets, liabilities or results of operations of the Company or (b) prevents or materially impairs the ability of any of Seller or the Company to consummate the transactions contemplated hereby; provided, that any effect resulting from any of the following shall not be considered when determining whether a Company Material Adverse Effect shall have occurred: (i) the announcement or pendency of the transactions contemplated by this Agreement (provided that such announcement shall not be in breach of this Agreement), including losses or threatened losses of employees, customers, suppliers, distributors or others having relationships with the Company, (ii) changes in general economic conditions, (iii) changes in conditions generally affecting the industry in which the Company operates; (iv) acts of terrorism, armed hostilities or war; (v) changes in applicable Laws or accounting rules (including GAAP) or the enforcement, implementation or interpretation thereof applicable to the Company or the Business; (vi) any failure by the Company to meet any internal or published projections, forecasts or revenue or earnings predictions; or (vii) any action permitted or required by this Agreement or any action taken (or omitted to be taken) with the written consent or at the request of Buyer, except, with respect to clauses (ii), (iii), (iv) and (v), to the extent (and only to the extent) that the Company
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is disproportionately affected by such Events in comparison to others in the industry in which it operates.

"Company Operating Agreement" means the Operating Agreement of the Company, in the form of Exhibit D, dated as of the Closing Date.

"Company Transaction Expenses" means all fees, costs and expenses incurred, accrued or to be paid by the Company in connection with the transactions contemplated hereby and the Ancillary Documents or any transaction or series of transactions similar to such transactions, including (a) fees and disbursements of or to counsel, financial advisors, Consultants and accountants retained or acting in connection with this Agreement or the transactions contemplated hereby; (b) filing fees under the HSR Act; and (b) costs of terminating any Affiliate Arrangement.

"Competing Transaction" means any transaction (a) similar to the transactions contemplated hereby, or (b) that could be inconsistent with, or that could otherwise preclude, the transactions contemplated hereby, including any (i) merger, consolidation, business combination, recapitalization, restructuring, sale or purchase of assets, securities or debt instruments, dissolution, liquidation or other similar transaction of or involving the Company or (ii) other acquisition or equity investment transaction involving or otherwise relating to the Company involving any other Person other than Buyer or any of its Affiliates, including the formation of a partnership or joint venture with or for the Company.

"Confidential Information" means information that is not generally known to the public with respect to the terms of the transactions contemplated hereby and the non-public or proprietary information of the Company, including non-public or proprietary Company Intellectual Property, Personal Information and non-public or proprietary information related to the Business.

"Consultant" means any Person who is or has been engaged as a consultant, sales agent or independent contractor by or on behalf of the Company, other than as an Employee, or who otherwise provides services to the Company under a contractual arrangement other than as an Employee.

"Consultant Agreement" means any service, bonus or incentive compensation, change in control, retention, deferred compensation or other compensatory Contract with any Consultant and to which the Company is a party or could have any Liability.

"Contingent Payment" means an amount calculated by (a) dividing (i) an amount equal to the portion, if any, of the 2019 EBITDA Amount that exceeds $13,800,000, by (ii) $6,600,000, and (b) multiplying the quotient by $22,500,000. Notwithstanding the foregoing, if the 2019 EBITDA Amount is less than $13,800,000, the Contingent Payment will be zero ($0) and, if the 2019 EBITDA Amount is greater than $20,400,000, the Contingent Payment will be $22,500,000. For example, if the 2019 EBITDA Amount is $15,700,000, the Contingent Payment would be $6,477,273, calculated as follows:

(($15,700,000 – $13,800,000) / $6,600,000) x $22,500,000 = $6,477,273 "Contingent Worker" has the meaning set forth in Section 5.20(f).

P:01274586-13:86B79.003	7

I\14146902.20

"Contract" means any agreement, contract, purchase order, arrangement, understanding, obligation or commitment to which a party is bound or to which its assets or properties are subject, whether oral or written, and any schedules, exhibits, amendments and/or supplements to them.

"Credit Agreement" means that certain Credit Agreement, dated as of September 7, 2018 among Designs, the other loan parties party thereto, JPMorgan Chase Bank, N.A., as agent, and the lenders party thereto as the same may be amended, modified, supplemented, restated or replaced from time to time.

"Designs" has the meaning set forth in the first paragraph of this Agreement.

"D&O Insurance" has the meaning set forth in Section 7.13.

"Direct Claim" has the meaning set forth in Section 9.5(a).

"Disputed Amounts" has the meaning set forth in Section 3.3(b).

"DOJ" has the meaning set forth in Section 7.9(a).

"Employee" means any current or former employee, officer, director or manager of the Company.

"Employee Agreement" means any employment, severance, termination, bonus or incentive compensation, change in control, retention, deferred compensation or other compensatory Contract with any Employee and to which the Company is a party or could have any Liability.

"End Date" has the meaning set forth in Section 10.1(d).

"Environmental Laws" means any foreign, federal, state, provincial or local Law governing Environmental Matters, as the same have been or may be amended from time to time, including any common law cause of action providing any right or remedy relating to Environmental Matters, all indemnity agreements and other contractual obligations (including leases, asset purchase and merger agreements) relating to Environmental Matters, and all applicable judicial and administrative decisions, Orders, decrees and binding guidance documents relating to Environmental Matters.

"Environmental Matter" means any matter arising out of, relating to, or resulting from pollution, contamination, protection of the environment, species protection, water rights, human health or safety, health or safety of employees, sanitation or any matter relating to any emission, discharge, dissemination, Release or threatened Release of any Hazardous Materials into the air (indoor and outdoor), surface water, groundwater, soil, land surface or subsurface, buildings, facilities, real or personal property or fixtures or otherwise arising out of, relating to or resulting from the manufacture, import, export, processing, distribution, use, treatment, storage, disposal, transport, handling, Release or threatened Release of any Hazardous Materials.

"Environmental Permits" has the meaning set forth in Section 5.18(a).
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"Equity Securities" of any Person means any and all shares of capital stock, warrants, options or other rights to purchase shares of capital stock (in each case, whether or not currently exercisable), participations or other equivalents of or interests in (however designated) the equity (including common stock, preferred stock and limited liability company, partnership and joint venture interests) of such Person, and all securities exchangeable for or convertible or exercisable into, any of the foregoing (including restricted stock units, restricted stock, phantom stock and stock appreciation rights).

"ERISA" means The Employee Retirement Income Security Act of 1974 and the rules and regulations promulgated thereunder.

"ERISA Affiliate" means, of any entity, each Person that at any relevant time would be treated as a single employer with such entity for purposes of Section 4001(b)(1) of ERISA or Section 414(b), (c), (m) or (o) of the Code.

"Escrow Agent" means U. S. Bank, N.A.

"Escrow Agreement" has the meaning set forth in Section 3.6.

"Escrow Funds" has the meaning set forth in Section 3.6.

"Estimated Closing Cash Amount" has the meaning set forth in Section 3.2(b).

"Estimated Closing Date Company Transaction Expenses" has the meaning set forth in Section 3.2(b).

"Estimated Closing Indebtedness Amount" has the meaning set forth in Section 3.2(b).

"Event" means any event, change, development, effect, condition, circumstance, matter, occurrence or state of facts.

"Exempted Losses" means Losses for which Buyer Indemnitees are entitled to indemnification from Seller or either Shareholder as contemplated by this Agreement due to (a) any breach or inaccuracy of any Fundamental Representations; (b) any breach or inaccuracy of any other representation or warranty to the extent of (and in the amount up to) Fundamental Payout Amounts; and (c) claims based on fraud or Willful Breach.

"Export Controls" means (a) U.S. Laws restricting the export, reexport, or transfer (in-country) of any goods, software, technology or services, including the Export Administration Regulations and the International Traffic in Arms Regulations, and, to the extent applicable to the Company, and (b) any United Kingdom, European Union, European Union member state, or other non-U.S. Laws restricting the export, reexport, or transfer (in-country) of any goods, software, technology or services.

" Extraordinary Litigation" means frivolous or meritless litigation that (i) is unusual and non-recurring, (ii) is unrelated to the conduct of the Company’s business in the ordinary course, (iii) has not had, and is not reasonably expected to have, any of the effects described in clause (a) of the
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definition of Company Material Adverse Effect and (iv) has not had, and is not reasonably expected to have, a material and adverse effect the Company’s brand, valuation or long-term financial prospects.

"F Reorg" has the meaning set forth in the Recitals.

"Final Purchase Price Adjustment Statement" means the Purchase Price Adjustment Statement as (a) agreed by Buyer and Seller, (b) made final due to the failure of Seller to properly deliver a Purchase Price Dispute Notice pursuant to Section 3.3(b), or (c) made final by an Accounting Arbitrator pursuant to Section 3.3(c).

"Financial Statements" has the meaning set forth in Section 5.6(a).

"FTC" has the meaning set forth in Section 7.9(b).

"Fundamental Payout Amounts" means the amounts of Losses payable to the Buyer Indemnitees from the Escrow Funds or under the R&W Insurance Policy for a breach or inaccuracy of any Fundamental Representations to the extent that the Escrow Funds are then or later exhausted or the coverage limit under the R&W Insurance Policy is then or later exceeded.

"Fundamental Representations" has the meaning set forth in Section 8.4(c).

"GAAP" means U.S. generally accepted accounting principles, as in effect from time to time.

"Goodman" has the meaning set forth in the Preamble.

"Government Official" has the meaning set forth in Section 5.16(b).

"Governmental Authority" means any nation or government, any foreign or domestic federal, state, county, municipal or other political instrumentality or subdivision thereof and any foreign or domestic entity or body exercising executive, legislative, judicial, regulatory, administrative or taxing functions of or pertaining to government, including any court.

"Governmental Consents" has the meaning set forth in Section 4.5.

"Guarantee" has the meaning set forth in Section 11.14(a).

"Guaranteed Obligations" has the meaning set forth in Section 11.14(a).

"Guarantees of Indebtedness" has the meaning set forth in the definition of "Indebtedness."

"Guarantor" has the meaning set forth in the first paragraph of this Agreement.

"Hazardous Materials" means any pollutant, contaminant, toxic, hazardous or extremely hazardous substance, material, waste, constituent, compound, chemical, natural or man-made element or force (including petroleum or any by-product or fraction thereof, any form of natural
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gas, lead, asbestos and asbestos-containing materials, building construction material and debris, any polychlorinated biphenyl ("PCB") and PCB-containing equipment, radon and any other radioactive element, any infectious, carcinogenic, mutagenic or etiologic agent, pesticide, defoliant, explosive, flammable, corrosive and urea formaldehyde foam insulation) that is regulated by, or may form the basis of Liability under, any Environmental Laws.

"HSR Act" means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations promulgated thereunder.

"Indebtedness" means all obligations and indebtedness of the Company (a) for borrowed money or in respect of loans or advances (other than trade debt and other similar Liabilities incurred in the ordinary course of business consistent with past practice), (b) evidenced by a note, bond, debenture or similar instrument, (c) created or arising under any capital lease, conditional sale, earn out or other arrangement for the deferral of purchase price of any property, (d) under letters of credit, banker's acceptances or similar credit transactions (without duplication of other indebtedness supported or guaranteed thereby), (e) under interest rate swaps, forward Contracts, futures or other hedging arrangements, including any breakage costs associated therewith,
(f) to purchase, redeem, retire, defease or otherwise acquire for value any Equity Securities, (g) for any other Person's obligation or indebtedness of the same type as any of the foregoing, including as secured by Liens on any assets of the Company, whether as obligor, guarantor (direct or indirect) or otherwise (the Indebtedness referenced in this clause (g), "Guarantees of Indebtedness"),
(h) with respect to 50% of deferred revenue and 50% of customer deposits, each as calculated in accordance with GAAP, (i) with respect to any accounts payable or loans of any kind or nature between the Company on the one hand, and Seller or any of its Affiliates (other than the Company) on the other hand, (j) for any accrued but unused vacation or other paid time off to which any Employee may be entitled as of the Closing Date, (k) for interest, penalties or other amounts owing on any of the foregoing, (l) for personal expenses in credit card payables, (m) for income taxes payable, (n) for all Sale Bonuses and (o) for any premiums, prepayment or termination fees, penalties, expenses or breakage costs due upon prepayment of any of the foregoing.

"Indemnified Party" means the party making a claim under Article IX.

"Indemnifying Party" means the party against whom claims are asserted under Article IX.

"Indemnity Escrow Amount" has the meaning set forth in Section 3.6.

"Intellectual Property" means ((a) patents; (b) Trademarks; (c) copyrights, works of authorship, rights in data and databases;

(d) Confidential Information, including trade secrets and know-how; (e) websites and content, (f) domain names, (g) social media handles and accounts, (h) registrations, applications, renewals, extensions, reissues, divisions, continuations, continuations-in-part and reexaminations (as applicable) for any of the foregoing in (a)-(g); and (i) all other proprietary rights.

"Interim Financial Statements" has the meaning set forth in Section 5.6(a).

"IP Agreements" has the meaning set forth in Section 5.14(b).
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"IT Assets" means software, systems, servers, computers, hardware, firmware, middleware, networks, data communications lines, routers, hubs, switches and all other information technology equipment, and all associated documentation, whether owned by Company, leased or licensed to Company, or otherwise used in the Company’s business.

"Key Employee Agreements" means, collectively, those certain employment agreements in the form attached hereto as Exhibit E, dated as of the Closing Date, by and between the Company and each Key Employee.

"Key Employees" means, collectively, Paul Goodman and Griffin Thall.

"Knowledge of Buyer" means the actual knowledge of any of the following personnel of Buyer: Robert Wallstrom and John Enwright.

"Knowledge of Seller" means the actual knowledge of any of the following personnel of Seller: Griffin Thall and Paul Goodman.

"Knowledge of the Company" means the actual knowledge of any of the following personnel of Seller, their Affiliates and the Company: Griffin Thall and Paul Goodman.

"Law" or "Laws" means any and all laws, Orders, statutes, codes, regulations, ordinances, decrees, rules, or other requirements with similar effect of any Governmental Authority.

"Leased Real Property" means the parcels of real property of which the Company is the lessee (together with all fixtures and improvements thereon).

"Liability" means, with respect to any Person, any liability or obligation of such Person of any kind, character or description, whether known or unknown, absolute or contingent, accrued or unaccrued, liquidated or unliquidated, secured or unsecured, joint or several, due or to become due, vested or unvested, executory, determined, determinable or otherwise and whether or not the same is required to be accrued on the financial statements of such Person.

"Licenses and Permits" means any license, permit, authorization, approval or other evidence of authority issued or granted to, conferred upon, or otherwise created for, the Company by any Governmental Authority.

"Lien" means any lien, statutory or otherwise, security interest, mortgage, deed of trust, priority, pledge, charge, right of first refusal or other encumbrance or similar right of others, or any agreement to give any of the foregoing.

"Litigation" has the meaning set forth in Section 4.6.

"Litigation Fee Threshold" means an amount equal to (a) for calendar year 2019, $500,000, and (b) for any 12-month period beginning on or after January 1, 2020, the product of (i) $500,000, multiplied by (ii) one (1) plus the cumulative percentage growth in the Company’s annual sales from January 1, 2020 through the date of determination; provided, that if any date of determination is not the last day of a calendar year, the annual sales used to determine such cumulative percentage
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growth shall be the twelve (12) month period ending on the date of determination. For example, if annual sales for 2019 are $60.0 million, June 30, 2021 is a determination date and sales for the twelve (12) months ended June 30, 2021 are $90.0 million, the Litigation Fee Threshold would be $750,000 [$500,000 x (1.0 + ((90 – 60) ÷ 60) = $750,000].

"LLC Conversion" has the meaning set forth in the Recitals.

"Losses" means all Claims, losses, Taxes, Liabilities, damages available at law or in equity (including diminution of value), deficiencies, fines, interest and penalties, costs and expenses, including in connection with or resulting from the defense, settlement and/or compromise of a Claim, and including the reasonable costs, expenses and fees of attorneys, accountants, expert witnesses and investigators.

"Lower Adjustment Amount” means Eight Million Seven Hundred Fifty Thousand Dollars ($8,750,000).

"Material Contracts" has the meaning set forth in Section 5.15(a).

"Most Recent Audited Financial Statements" has the meaning set forth in Section 5.6(a).

"Most Recent Financial Statements" has the meaning set forth in Section 5.6(a).

"Net Income" means, for any computation period, with respect to the Company, cumulative net income earned during such period as determined in accordance with GAAP.

"New Conditions" has the meaning set forth in Section 11.14(i).

"obligations" for the purposes of Section 11.14 has the meaning set forth in Section 11.14(a).

"Orders" means all judgments, orders, writs, injunctions, decisions, rulings, decrees and awards of any Governmental Authority.

"OSHA" means the U.S. Occupational Safety and Health Administration.

"Owned Intellectual Property" means all Intellectual Property owned or purported to be owned by the Company.

"Party" has the meaning set forth in the Preamble.

"Pay-Off Amount" has the meaning set forth in Section 8.1(b).

"Pay-Off Letters" has the meaning set forth in Section 8.1(b).

"PCB" has the meaning set forth in the definition of "Hazardous Materials."

"Permitted Lien" means any (a) Lien in respect of current Taxes not yet due and owing and (b) mechanics', carriers', workmen's, repairmen's or other like Liens arising or incurred in the ordinary course of business if individually or in the aggregate they (i) are not material; (ii) have not
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been filed, recorded or registered in accordance with applicable Law; (iii) notice of them has not been provided to the Company or Seller; and (iv) the indebtedness secured by them is not in arrears.

"Person" means any individual, person, entity, general partnership, limited partnership, limited liability partnership, limited liability company, corporation, joint venture, trust, business trust, cooperative, association, Governmental Authority, unincorporated organization, foreign trust or foreign business organization and the heirs, executors, administrators, legal representatives, successors and assigns of the "Person" when the context so permits.

"Personal Information" means any data or other information belonging to or concerning a customer or employee of Company, or another individual, including information that, alone or with other information can be used to identify an individual.

"Plan" means any (a) employee benefit plan (as defined in Section 3(3) of ERISA, whether or not subject to ERISA) and (b) retirement, health coverage, compensation, welfare, disability, deferred compensation, severance, retention, incentive, stock option or other equity compensation, fringe benefit, insurance, vacation, paid-time off, supplemental unemployment, supplemental or excess benefit, or other employee benefit plan, program or arrangement (other than an Employee Agreement or Consultant Agreement), in each case of (a) and (b), (i) that is maintained or sponsored by the Company for the benefit of and Employees or any beneficiary or dependent thereof, (ii) with respect to which contributions, premiums or other payments are made or required to be made by the Company with respect to any Employee or any beneficiary or dependent thereof or (iii) pursuant to which the Company could have any Liability, including through an ERISA Affiliate.

"Pre-Closing Date Share" means with respect to a Straddle Period (a) in the case of real property, personal property and similar ad valorem Taxes, the total amount of Taxes due for the entire Straddle Period, multiplied by (i) the number of days in the Straddle Period on or before the Closing Date divided by (ii) the total number of days in the Straddle Period, and (b) in the case of all other Taxes, the amount of Taxes that would be due for the portion of the taxable period beginning on the first day of the Straddle Period and ending on the Closing Date, based on an interim closing of the books as of the close of business on the Closing Date.

"Pre-Closing Tax Period" means any taxable period ending on or before the Closing Date.

"Privacy Laws" has the meaning set forth in Section 5.14(h).

"Products" means any products made, fabricated or developed (or intended to be made, fabricated or developed) by the Company (including products that the Company, or any third party on its behalf, fabricates, manufactures, processes, tests, stores, transports, imports, handles, packages and/or labels for sale or distribution).

"Purchase Price" has the meaning set forth in Section 3.2(a).

"Purchase Price Adjustment Amount" has the meaning set forth in Section 3.4(e).

"Purchase Price Adjustment Statement" has the meaning set forth in Section 3.3(a).
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"Purchase Price Dispute Notice" has the meaning set forth in Section 3.3(b).

"Purchased Company Interests" means seventy-five percent (75%) of the issued and outstanding Company Interests (which constitute seventy-five percent (75%) of the Equity Securities of the Company).

"Put/Call Agreement" means the Put/Call Agreement, in the form of Exhibit C, dated as of the Closing Date.

"Qualified Plan" has the meaning set forth in Section 5.21(b).

"R&W Insurance Policy" means that certain representations and warranties insurance policy, to be issued by Concord Specialty Risk.

"Registered" means issued or renewed by, registered, recorded or filed with, or the subject of a pending application before, any Governmental Authority or internet domain name registrar.

" Release" means any release, spill, emission, leaking, dumping, injection, pouring, deposit, disposal, discharge, dispersal, leaching or migration into or through the indoor or outdoor environment.

"Released Parties" has the meaning set forth in Section 7.6.

"Releasing Parties" has the meaning set forth in Section 7.6.

"Reorganization" has the meaning set forth in the Recitals.

"Representatives" means, with respect to any Person, the Person's Affiliates and Subsidiaries, and its and their respective employees, officers, directors, managing members, general partners, agents, consultants, advisors (including financial advisors, counsel, auditors and accountants) and other representatives.

"Restricted Party" has the meaning set forth in Section 7.10(a).

"Restricted Period" has the meaning set forth in Section 7.10(a).

"Sale Bonuses" means all change of control, transaction, closing and/or severance or retention or similar bonuses, benefits or payments payable or owing to any Employee or Consultant of the Company, whether triggered solely as a result of the transactions contemplated hereby or triggered as a result of, or in connection with, the transactions contemplated hereby and the occurrence of another event, including the employer portion of any payroll, employment or similar Taxes payable in connection therewith.

"Sales Tax Indemnity Agreement" means that certain Sales Tax Indemnity Agreement of even date herewith between Seller and the Company.
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"Sanctioned Country" means, at any time, a country or territory which is itself the subject of or target of any Sanctions.

"Sanctioned Person" means any Person (a) listed in any Sanctions-related list of designated Persons maintained by the Office of Foreign Assets Control of the U.S. Department of the Treasury, the U.S. Department of Commerce, the U.S. Department of State, the United Nations Security Council, Her Majesty's Treasury of the United Kingdom, the European Union or any European Union member state, (b) operating, organized, or resident in a Sanctioned Country with which or whom dealings are prohibited by any party to this Agreement, or (c) that is fifty percent (50%) or greater owned by any Person or Persons described in clause (a).

"Sanctions" means all economic or financial sanctions or trade embargoes imposed, administered or enforced from time to time by (a) the U.S. government, including those administered by the Office of Foreign Assets Control of the U.S. Department of the Treasury, the U.S. Department of Commerce or the U.S. Department of State, or (b) the United Nations Security Council, Her Majesty's Treasury of the United Kingdom, the European Union or any European Union member state.

"Seller" has the meaning set forth in the Preamble.

"Seller Indemnitees" has the meaning set forth in Section 9.3.

" Seller Taxes" means (a) all Taxes imposed on or payable by or with respect to Seller or any of its Affiliates; (b) all Taxes imposed on or payable by or with respect to the Company for any Pre-Closing Tax Period and the Pre-Closing Date Share of any such Taxes for any Straddle Period; (c) fifty percent (50%) of all Transfer Taxes; (d) Losses incurred by Buyer or any of its Affiliates (including the Company) and any amounts due and paid to a Taxing Authority in each case arising out of, in connection with or relating to any inaccuracy in or breach of any representation or warranty made by Seller in Section 5.22; and (e) any subsidies required to be repaid or Taxes arising out of, in connection with or relating to the reduction or cancellation by a Governmental Authority of any tax credit, tax abatement, expense reimbursement or other public aid granted with respect to a Pre-Closing Tax Period under a Tax Incentive Agreement to the extent such reduction or cancellation results from Seller's or the Company's failure to satisfy the requirements thereof on or prior to the Closing; provided, however, that Seller Taxes shall not include any amounts for which the Company is indemnified, held harmless and reimbursed under the Sales Tax Indemnity Agreement, but only to the extent the Company is actually and fully so indemnified, held harmless and reimbursed.

"Shareholder" has the meaning set forth in the Preamble.

"Special Escrow Amount" has the meaning set forth in Section 3.6.

"Statement of Objections" has the meaning set forth in Section 3.5(b).

"Straddle Period" means any taxable period beginning on or before the Closing Date and ending after the Closing Date.
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"Subordinated Creditors" has the meaning set forth in Section 11.14(j).

"Subordinated Pledge Agreement" means that certain Subordinated Pledge Agreement to be entered into between Buyer and Seller on the Closing Date in substantially the form attached hereto as Exhibit G.

"Subordination Agreement" has the meaning set forth in Section 11.14(j).

"Subsidiary" means, with respect to any Person, any corporation or other organization, whether incorporated or unincorporated, (a) of which such Person or any other Subsidiary of such Person is a general partner (excluding partnerships, the general partnership interests of which held by such Person or any Subsidiary of such Person do not have a majority of the voting interests in such partnership), or (b) at least a majority of the securities or other interests of which having by their terms ordinary voting power to elect a majority of the board of directors or others performing similar functions with respect to such corporation or other organization is directly or indirectly owned or controlled by such Person or by any one or more of its Subsidiaries, or by such Person and one or more of its Subsidiaries.

"Tax" or "Taxes" means all federal, state, local and non-U.S. income, profits, franchise, gross receipts, license, environmental, customs duty, capital stock, severance, occupation, premium, windfall profits, social security (or similar), stamp, payroll, sales, employment, unemployment, disability, use, property, escheat, unclaimed property, registration, withholding, excise, production, value added, ad valorem, occupancy, alternative or add-on minimum, estimated, transfer, and other taxes, duties or assessments of any nature whatsoever, together with all interest, penalties or additions to tax attributable to such taxes and any Liability for taxes of another Person by Contract, as a transferee or successor, under Treasury Regulations §1.1502-6 or analogous state, local or non-U.S. Law, or otherwise, whether disputed or not.

"Tax Contest" means any inquiry, audit, hearing, proposed adjustment, arbitration, deficiency, assessment, suit, dispute, Claim, proceeding or other Litigation commenced, filed or otherwise initiated or convened to investigate or resolve the existence and extent of a Liability for Taxes.

"Tax Incentive Agreement" means any tax incentive agreement or similar Contract (including, without limitation, any Contract relating to tax credits, tax abatements or reimbursement of expenses) or other form of public aid regime to which the Company is a party.

"Tax Return" means any report, return, claim for refund, statement, notice, form or other written information (including elections, declarations, disclosures, schedules, estimates and information returns) relating to Taxes and any amendment thereto, including any schedule or attachment thereto.
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"Taxing Authority" means any Governmental Authority or any subdivision, agency, commission or authority thereof, or any quasi-governmental or private body, having jurisdiction over the assessment, determination, collection or other imposition of Taxes.

"Thall" has the meaning set forth in the Preamble.

"Third-Party Claim" has the meaning set forth in Section 9.6(a).

"Top Customers" has the meaning set forth in Section 5.25(a).

"Top Suppliers" has the meaning set forth in Section 5.25(b).

" Trademarks" means trademarks, service marks, certification marks, domain names, website and social media user names, uniform resource locators, trade dress, corporate names, business names, trade names, geographical indications and other identifiers of source or goodwill, including the goodwill symbolized thereby or associated therewith.

"Transfer Taxes" means all transfer, documentary, sales, use, gross receipts, stamp, stamp duties, excise, license, filing, recordation, value added, ad valorem, bulk sales, registration and other such Taxes and fees (including any penalties and interest and the costs of preparing and filing any related Tax Return) incurred in connection with the transactions contemplated hereby.

"Treasury Regulations" means the regulations promulgated under the Code and any successor regulations.

"Undisputed Amounts" has the meaning set forth in Section 3.5(b).

"Upper Adjustment Amount” means Nine Million Two Hundred Fifty Thousand Dollars ($9,250,000).

"VRA" has the meaning set forth in the first paragraph of this Agreement.

"WARN Act" means the Worker Adjustment and Retraining Notification Act of 1989.

"Willful Breach" has the meaning set forth in Section 10.3(c).

"Working Capital Escrow Amount" has the meaning set forth in Section 3.6.

Section 1.2	Rules of Construction. Unless the context otherwise requires:

(a) a capitalized term has the meaning assigned to it herein;

(b) an accounting term not otherwise defined has the meaning assigned to it in accordance with GAAP;

(c) references in the singular or to "him," "her," "it," "itself," or other like references, and references in the plural or the feminine or masculine reference, as the case may be,
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shall also, when the context so requires, be deemed to include the plural or singular, or the masculine or feminine reference, as the case may be;

(d) any Contract, instrument or Law defined or referred to herein means such Contract, instrument or Law as from time to time amended, modified or supplemented;

(e) references to Annexes, Articles, Sections, Schedules and Exhibits shall refer to annexes, articles, sections and exhibits of this Agreement, unless otherwise specified;

(f) the headings in this Agreement are for convenience and identification only and are not intended to describe, interpret, define or limit the scope, extent or intent of this Agreement or any provision thereof;

(g) this Agreement shall be construed without regard to any presumption or other rule requiring construction against the party that drafted and caused this Agreement to be drafted;

(h) all monetary figures shall be in U.S. dollars unless otherwise specified;

(i) if any period expires on a day which is not a Business Day or any event or condition is required by the terms of this Agreement to occur or be fulfilled on a day which is not a Business Day, such period shall expire or such event or condition shall occur or be fulfilled, as the case may be, on the next succeeding Business Day;

(j) references to "hereof", "herein", "hereunder", "hereby" and similar terms shall refer to this entire Agreement (including the Annexes, Schedules and Exhibits hereto);

(k) whenever this Agreement refers to a number of days, such number shall refer to calendar days, unless such reference is specifically to "Business Days";

(l) references to "including" in this Agreement shall mean "including, without limitation," whether or not so

specified;

(m) the word "extent" in the phrase "to the extent" shall mean the degree to which a subject or other thing extends and such phrase shall not mean "if"; and

(n) all documents and agreements relating to the Company that have been posted, at least two (2) Business Days prior to the date hereof, to the electronic data room established by or on behalf of Seller shall be deemed to have been "delivered", "provided" or "made available" (or any phrase of similar import) to Buyer by Seller.

ARTICLE II.

Closing

Section 2.1 Closing. The closing of the purchase and sale of the Purchased Company Interests (the "Closing") shall take place remotely via the exchange of documents and signatures at 9:00 A.M. Pacific time on the third (3rd) Business Day immediately following the day on which the last of the conditions set forth in Article VIII (other than those conditions that by their nature
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are to be satisfied at Closing, but subject to the satisfaction or waiver of those conditions) (the date of such Closing, the "Closing Date") are satisfied or waived in accordance with this Agreement, or on such date as Buyer and Seller may otherwise agree in writing. The parties hereto acknowledge and agree that all proceedings at the Closing shall be deemed to be taken and all documents to be executed and delivered by all parties at the Closing shall be deemed to have been taken and executed simultaneously on the Closing Date, and no proceedings shall be deemed taken nor any document executed or delivered until all have been taken, executed and delivered.

ARTICLE III.

Purchase and Sale of the Purchased Company Interests

Section 3.1 Purchase and Sale of the Purchased Company Interests. Subject to the terms and conditions set forth in this Agreement, at the Closing, Buyer shall purchase from Seller, and Seller shall sell, transfer and assign to Buyer, free and clear of all Liens, the Purchased Company Interests. The Purchased Company Interests purchased and sold pursuant to this Section 3.1 shall constitute seventy-five percent (75%) of the outstanding Equity Securities of the Company.

Section 3.2	Purchase Price; Payments at the Closing.

(a) The purchase price to be paid by Buyer to Seller for the Purchased Company Interests shall be seventy-five million dollars ($75,000,000) (the "Base Purchase Price"), subject to adjustment as provided in this Article III (the Base Purchase Price, as adjusted pursuant to Section 3.3 and Section 3.4, plus any Contingent Payment, the "Purchase Price").

(b) Not fewer than four (4) Business Days prior to the Closing, Seller shall deliver to Buyer a written statement (the "Closing Date Statement") setting forth Seller's good faith estimate of Closing Date Cash (the "Estimated Closing Cash Amount"), Closing Date Indebtedness (the "Estimated Closing Indebtedness Amount") and Closing Date Company Transaction Expenses (the "Estimated Closing Date Company Transaction Expenses").

(c) At the Closing, Buyer shall pay, or cause to be paid, to or as directed by Seller, the Closing Consideration Amount. "Closing Consideration Amount" means the Base Purchase Price, less (i) the Escrow Funds, plus (ii) the Estimated Closing Cash Amount, less (iii) the Estimated Closing Indebtedness Amount, less (iv) the Estimated Closing Date Company Transaction Expenses. The Closing Consideration Amount shall be paid by wire transfer of immediately available funds to an account or accounts designated by Seller. Such account or accounts shall be designated no fewer than three (3) Business Days prior to the Closing Date.

(d) At the Closing, Buyer shall pay, or cause to be paid, all Closing Date Indebtedness outstanding, as required to be paid off under the Pay-Off Letters in order to fully discharge such Closing Date Indebtedness owed to the Persons thereunder, by wire transfer of immediately available funds to the accounts designated in the Pay-Off Letters.

(e) At the Closing, Buyer shall pay, or cause to be paid, the Company Transaction Expenses set forth in the Closing Date Statement to the payees thereof, by wire transfer of
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immediately available funds to the accounts designated in advance by each payee thereof, as set forth on the Closing Date Statement.

(f) From 11:59 P.M. on the day immediately prior to the Closing Date and until the consummation of the Closing, the Company shall not (i) use any Company Cash to pay any Company Transaction Expenses, pay any distributions or to repay any Indebtedness or (ii) incur any Indebtedness.

Section 3.3	Post-Closing Purchase Price Determination.

(a) After the Closing, Buyer shall prepare and, within sixty (60) days after the Closing, Buyer shall deliver to Seller, a statement setting forth Buyer's calculation of (i) Closing Date Working Capital, (ii) Closing Date Cash, (iii) Closing Date Indebtedness and (iv) Closing Date Company Transaction Expenses (the "Purchase Price Adjustment Statement"), which statement shall contain a balance sheet of the Company as of the Closing Date (without giving effect to the transactions contemplated herein), and a calculation of Closing Date Working Capital.

(b) If Seller disagrees in good faith with the Purchase Price Adjustment Statement, Seller shall notify Buyer in writing of such disagreement within thirty (30) days after delivery of the Purchase Price Adjustment Statement, which notice shall describe in reasonable detail the nature of such disagreement, including the specific items involved and the dollar amounts thereof (a "Purchase Price Dispute Notice"). For purposes of clarity, a statement to the effect that Seller objects to, or disagrees with, the Purchase Price Adjustment Statement without specifying the items required to be set forth in a Purchase Price Dispute Notice, shall not constitute a valid Purchase Price Dispute Notice. Once delivered, Seller may not modify or amend the Purchase Price Dispute Notice except to waive all or any portion of such disagreement. If Seller does not deliver a valid Purchase Price Dispute Notice within such thirty (30) day period, the Purchase Price Adjustment Statement, as delivered by Buyer to Seller, shall be the Final Purchase Price Adjustment Statement. If Seller delivers a valid Purchase Price Dispute Notice within such thirty (30) day period, then such disputed amounts (the "Disputed Amounts") shall be resolved pursuant to Section 3.3(c).

(c) Buyer and Seller shall negotiate in good faith to resolve any Disputed Amounts and, if the parties are able to resolve all Disputed Amounts, the Purchase Price Adjustment Statement, as modified to reflect such resolution, shall be the Final Purchase Price Adjustment Statement. If Buyer and Seller are unable to resolve all Disputed Amounts within thirty (30) days after delivery of a Purchase Price Dispute Notice, then the Disputed Amounts may be referred by either Buyer or Seller for final determination to KPMG LLP (such firm, or another firm determined pursuant to this Section 3.3(c), the "Accounting Arbitrator") within fifteen (15) days after the end of such thirty (30) day period; provided, that KPMG LLP shall not have, or have had, a material relationship with Buyer, Seller or any of their respective Affiliates at any time in the four (4) years prior to the date of the Purchase Price Dispute Notice. If neither party refers the Disputed Amounts to the Accounting Arbitrator within the applicable fifteen (15) day period, then the Purchase Price Adjustment Statement, as delivered by Buyer to Seller, shall be the final Purchase Price Adjustment Statement. If KPMG LLP is unwilling or unable to serve, Buyer and Seller shall jointly appoint as the Accounting Arbitrator a different nationally or regionally recognized firm of independent
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certified public accountants, which does not have, and has not at any time in the four (4) years prior to the date of the Purchase Price Dispute Notice had, any material relationship with Buyer, Seller or any of their respective Affiliates. If Buyer and Seller are unable to agree upon an alternative Accounting Arbitrator within fifteen (15) days after the conclusion of the thirty (30) day period initially specified above, then the Accounting Arbitrator shall be an accounting firm of national standing designated by the American Arbitration Association in San Diego, California (which does not have, and has not in the four (4) years prior to the date of the Purchase Price Dispute Notice had, any material relationship with Buyer, Seller or any of their respective Affiliates). The Accounting Arbitrator shall consider only those Disputed Amounts which Buyer and Seller have been unable to resolve. The Accounting Arbitrator shall make its determination based solely on presentations and supporting materials provided by Buyer and Seller, and not pursuant to any independent review. Buyer and Seller shall contemporaneously provide copies to one another of all written submissions to the Accounting Arbitrator and shall be permitted to attend (and shall receive reasonable advance written notice of) any meeting with or presentations to the Accounting Arbitrator. Buyer and Seller shall each use commercially reasonable efforts to make their presentations as promptly as practicable following submission to the Accounting Arbitrator of the disputed items (but in no event later than fifteen (15) days after engagement of the Accounting Arbitrator), and Buyer and Seller shall each be entitled, as part of its presentation, to respond to the presentation of the other party and any questions and requests of the Accounting Arbitrator. In deciding any matter or item in dispute, the Accounting Arbitrator (A) shall be bound by the provisions of this Section 3.3(c) and (B) shall not assign a value to any particular item greater than the greatest value for such item claimed by either Buyer or Seller, or less than the lowest value for such item claimed by either Seller or Buyer, in each case as presented to the Accounting Arbitrator. No party shall disclose to the Accounting Arbitrator, and the Accounting Arbitrator shall not consider for any purpose, any settlement discussions or settlement offer made by any party, unless otherwise agreed in writing by Buyer and Seller. The Accounting Arbitrator shall deliver to Buyer and Seller, as promptly as practicable, and in any event within sixty (60) days after its appointment, a written report setting forth the resolution of such Disputed Amounts. The findings and determinations of the Accounting Arbitrator as set forth in its written report shall be deemed final, conclusive and binding upon the parties. The parties shall be entitled to seek to have a judgment entered on such written report of the Accounting Arbitrator in any court of competent jurisdiction. Upon the decision of the Accounting Arbitrator, the Purchase Price Adjustment Statement, as adjusted to the extent necessary to reflect the Accounting Arbitrator’s decision, shall be the Final Purchase Price Adjustment Statement and the party required to make a payment in accordance with the Final Purchase Price Adjustment Statement will pay such amount within three (3) business days of its receipt of the Final Purchase Price Adjustment Statement (or other applicable written notice of resolution of any other dispute resolved pursuant to this Section 3.3(c)). Any amount not paid when due will accrue interest at the rate of 8% per annum until paid in full. The fees, costs and expenses of the Accounting Arbitrator shall be allocated to and borne by Buyer, on the one hand, and Seller, on the other hand, based on the inverse of the percentage that the Accounting Arbitrator’s determination (before such allocation) bears to the Disputed Amount as originally submitted to the Accounting Arbitrator. For example, should the items in dispute total in an amount equal to one thousand dollars ($1,000) and the Accounting Arbitrator awards six hundred dollars ($600) in favor of Seller's position, sixty percent (60%) of the costs of its review would be borne by Buyer, on the one hand, and forty percent (40%) of the costs would be borne by Seller, on the other hand. Buyer


P:01274586-13:86B79.003	22

I\14146902.20

and Seller, and their respective Affiliates, will not engage the Accounting Arbitrator for three (3) years following receipt of the written report setting forth the resolution of such Disputed Amounts from the Accounting Arbitrator.

Section 3.4	Post-Closing Purchase Price Adjustment.

(a) In the event that the Closing Date Working Capital as reflected on the Final Purchase Price Adjustment Statement exceeds the Upper Adjustment Amount, Seller shall be entitled to payment from Buyer in an amount equal to the amount of such excess. In the event that Closing Date Working Capital as reflected on the Final Purchase Price Adjustment Statement is less than the Lower Adjustment Amount, Buyer shall be entitled to payment from Seller in an amount equal to the amount of such deficit. In the event that the Closing Date Working Capital as reflected on the Final Purchase Price Adjustment Statement is equal to or greater than the Lower Adjustment Amount, but equal to or less than the Upper Adjustment Amount, no adjustment will be due.

(b) In the event that the Closing Date Cash as reflected on the Final Purchase Price Adjustment Statement is greater than the Estimated Closing Cash Amount, Seller shall be entitled to payment from Buyer in an amount equal to the difference. In the event that the Closing Date Cash as reflected on the Final Purchase Price Adjustment Statement is less than the Estimated Closing Cash Amount, Buyer shall be entitled to a payment from Seller in an amount equal to the difference. In the event that the Closing Date Cash as reflected on the Final Purchase Price Adjustment Statement is equal to the Estimated Closing Cash Amount, no adjustment will be due.

(c) In the event that the Closing Date Indebtedness as reflected on the Final Purchase Price Adjustment Statement is greater than the Estimated Closing Indebtedness Amount, Buyer shall be entitled to a payment from Seller in an amount equal to the difference. In the event that the Closing Date Indebtedness as reflected on the Final Purchase Price Adjustment Statement is less than the Estimated Closing Indebtedness Amount, Seller shall be entitled to payment from Buyer in an amount equal to the difference. In the event that the Closing Date Indebtedness as reflected on the Final Purchase Price Adjustment Statement is equal to the Estimated Closing Indebtedness Amount, no adjustment will be due.

(d) In the event that the Closing Date Company Transaction Expenses as reflected on the Final Purchase Price Adjustment Statement are greater than the Estimated Closing Date Company Transaction Expenses, Buyer shall be entitled to a payment from Seller in an amount equal to the difference. In the event that the Closing Date Company Transaction Expenses as reflected on the Final Purchase Price Adjustment Statement are less than the Estimated Closing Date Company Transaction Expenses, Seller shall be entitled to payment from Buyer in an amount equal to the difference. In the event that the Closing Date Company Transaction Expenses as reflected on the Final Purchase Price Adjustment Statement are equal to the Estimated Closing Date Company Transaction Expenses, no adjustment will be due.

(e) If Buyer is entitled to any payment, on the one hand, and Seller is also entitled to any payment, on the other hand, in each case pursuant to this Section 3.4, then such payments shall be netted against each other for purposes of determining the aggregate net amount payable to
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Seller, on the one hand, or Buyer, on the other hand, as applicable (such amount, the "Purchase Price Adjustment Amount").

(f) Within ten (10) days after the final determination of the Final Purchase Price Adjustment Statement, (i) if Buyer is entitled to any payment pursuant to this Section 3.4, (A) Seller and Buyer shall provide joint written instructions to the Escrow Agent to (1) release to Buyer the Purchase Price Adjustment Amount, and (2) release the balance, if any, to Seller, and (B) to the extent the Working Capital Escrow Amount is not sufficient to cover the amount owed to Buyer, then Seller shall make payment to Buyer, by wire transfer of immediately available funds, of an amount equal to the difference between the Purchase Price Adjustment Amount and the Working Capital Escrow Amount, or (ii) if Seller is entitled to any payment pursuant to this Section 3.4, Buyer shall make payment to Seller, by wire transfer of immediately available funds, of an amount equal to the Purchase Price Adjustment Amount and direct the Escrow Agent to release the Working Capital Escrow Amount to Seller.

(g) Seller, on the one hand, and Buyer, on the other hand, agree to treat any payment made pursuant to this Section 3.4 as an adjustment to the Purchase Price for all Tax purposes, except as otherwise required by applicable Law.

Section 3.5	Contingent Payment.

(a) The parties will cooperate with each other and use their respective commercially reasonable efforts to complete the Company’s financial statements for the 2019 Fiscal Year by March 1, 2020. Within thirty (30) days after the completion of the Company's financial statements for the 2019 Fiscal Year, Buyer shall prepare and deliver to Seller a written statement (the "Contingent Payment Statement") setting forth in reasonable detail Buyer's calculation of the 2019 EBITDA Amount and the resulting Contingent Payment, if any.

(b) Within thirty (30) days following delivery by Buyer of the Contingent Payment Statement, Seller shall deliver written notice to Buyer of any good faith disagreement that Seller has with respect to the contents thereof which notice explains, in reasonable detail, the basis for such disagreement (the "Statement of Objections"). During such period, Buyer shall provide Seller and its accountants and representatives with reasonable access, during normal business hours and upon reasonable prior notice, to the relevant books and records and employees of the Company for the purpose of facilitating Seller's review of the Contingent Payment Statement. If Seller does not provide Buyer with a Statement of Objections within such thirty (30) day period, the Contingent Payment Statement shall be deemed final, conclusive, and binding on the Parties. If Seller delivers a Statement of Objections within such thirty (30) day period, then Buyer and Seller shall negotiate in good faith to resolve any such disagreement. To the extent Buyer and Seller can reasonably determine the amount, if any, of the undisputed portion of the Contingent Payment following the delivery of the Statement of Objections, then Buyer shall pay to Seller such amount in cash by wire transfer of immediately available funds within five (5) Business Days following the date of such determination by Buyer and Seller. If Seller and Buyer fail to reach an agreement with respect to all of the matters set forth in the Statement of Objections within thirty (30) days of Seller’s delivery to Buyer of a Statement of Objections, then any amounts remaining in dispute ("Disputed Amounts")
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shall be submitted to the Accounting Arbitrator in accordance with the procedures set forth in Section 3.3(c).

(c) Buyer shall be required to pay Seller the Contingent Payment, if any, as finally determined pursuant to Section 3.5(b), no later than five (5) Business Days following the date upon which the Contingent Payment becomes final and binding upon the Parties. Buyer shall pay to Seller the Contingent Payment in cash by wire transfer of immediately available funds. Any amount not paid when due in accordance with this Section 3.5(c) will accrue interest at the rate of 8% per annum until paid in full. The prevailing party in any litigation concerning any dispute under this Section 3.5(c) will also be entitled to receive from the other party the reasonable attorneys' fees and costs incurred by the prevailing party in such action, in addition to any recovery to which it is entitled.

(d) Notwithstanding anything in this Agreement or the Ancillary Documents to the contrary, during the period beginning on the Closing Date and ending on December 31, 2019, Buyer (i) shall operate the Company and maintain the books and records of the Company (A) in good faith and in the ordinary course of business consistent with past practice and (B) in such a manner as to allow for the accurate calculation of the 2019 EBITDA Amount, (ii) shall not make or cause to be made any change in method of accounting or accounting policy with respect to the Company except as required by GAAP or applicable Law, and (iii) shall not (X) make or cause to be made any change in financial policies with respect to the Company or (Y) directly or indirectly take any actions in bad faith, in each case that are intended to avoid or reduce the amount of the Contingent Payment hereunder.

(e) As security for its obligation to pay the Contingent Payment at the times and in the amounts provided for herein, and as an inducement to Sellers to enter into this Agreement, Buyer agrees to grant to Seller, on the terms and conditions set forth in the Subordinated Pledge Agreement, a subordinated pledge of, and subordinated security interest in, the Purchased Company Interests, which pledge and security interest and Seller’s rights with respect thereto shall be subordinated to any pledge of, or security interest in, such Purchased Company Interests in favor of any Senior Lender (as defined in the Subordination Agreement) as and to the extent set forth in the Subordination Agreement.

Section 3.6 Escrow. At the Closing, Buyer shall deposit with the Escrow Agent (i) Six Hundred Fifty Thousand Dollars ($650,000.00) (the "Indemnity Escrow Amount"), (ii) Five Hundred Thousand Dollars ($500,000) (the "Working Capital Escrow Amount" and together with the Indemnity Escrow Amount, the "Escrow Funds"), which shall be held and distributed pursuant to the provisions of an escrow agreement by and among Buyer, Seller and the Escrow Agent (the "Escrow Agreement").

ARTICLE IV.

Representations and Warranties of Seller and Shareholders

Except as set forth in the Company Disclosure Schedule (it being agreed that any matter disclosed in the Company Disclosure Schedule with respect to any section of this Agreement shall be deemed to have been disclosed only with respect to that section unless another section is
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specifically cross-referenced or it is reasonably apparent from the face of such disclosure that such disclosure also relates to such other section), Seller and each Shareholder hereby, jointly and severally, represent and warrant to Buyer, as of the date hereof and as of the Closing Date, as follows:

Section 4.1 Organization and Power. Seller (i) is duly organized, validly existing and in good standing under the Laws of California and (ii) has full power (corporate or otherwise) and authority to execute, deliver and perform this Agreement and the Ancillary Documents, to perform its obligations hereunder and thereunder, and to consummate the transactions contemplated hereby and thereby.

Section 4.2	Authorization and Enforceability.

(a) The execution and delivery of this Agreement and the Ancillary Documents to which Seller is a party and the performance by Seller of the transactions contemplated hereby and thereby that are required to be performed by Seller have been duly authorized by the board of directors of Seller in accordance with applicable Law and the certificate of incorporation and bylaws of Seller, and no other corporate (or other) proceedings on the part of Seller (including any shareholder vote or approval) are necessary to authorize the execution, delivery and performance of this Agreement and the Ancillary Documents to which Seller is a party or the consummation of the transactions contemplated hereby and thereby that are required to be performed by Seller. This Agreement and each of the Ancillary Documents to be executed and delivered at the Closing by Seller constitute, or when executed and delivered will constitute, the valid and legally binding agreements of Seller, enforceable against Seller in accordance with their terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors' rights and to general equity principles, as applicable.

(b) Each Shareholder has the right, power, authority and capacity to execute and deliver this Agreement and each Ancillary Document to which he is a party and to perform his obligations hereunder and thereunder and to consummate the transactions contemplated hereby and thereby. This Agreement and each of the Ancillary Documents to be executed and delivered at the Closing by such Shareholder, when fully executed and delivered by all parties thereto, will constitute the valid and legally binding agreements of such Shareholder, enforceable against such Shareholder in accordance with their terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors’ rights and to general equity principles, as applicable.

Section 4.3 No Violation. The execution and the delivery by Seller and each Shareholder of this Agreement and the Ancillary Documents, the performance by Seller and each Shareholder of its or his obligations hereunder or thereunder, the consummation of the transactions contemplated hereby and thereby that are required to be performed by Seller and each Shareholder and compliance with the terms of this Agreement and the Ancillary Documents do not and will not conflict with or

(a) violate any provision of the certificate of incorporation, bylaws or similar organizational documents of Seller, (b) (assuming receipt of the consents set forth in Section 5.4(b) of the Company Disclosure Schedule) result in any violation of or default (or an event which with or without notice or lapse of time or both would become a default), give rise to a right of termination, cause the forfeiture of any right, or require any notice or consent, under any provision of any Contract to
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which Seller or either Shareholder is a party or by which Seller or either Shareholder or any of their respective properties is bound or affected, or (c) violate in any respect any Law applicable to Seller or either Shareholder or by which any of its or his respective properties is bound or affected, except, in the case of clauses (b) and (c), for any such conflict, violation, default, termination, forfeiture or other occurrence which would not prevent or materially delay Seller or either Shareholder from performing its or his obligations under this Agreement or the Ancillary Documents.

Section 4.4 Ownership of Equity. Immediately prior to the F-Reorg, each Shareholder had good and valid title to and record and beneficial ownership of the number of shares of capital stock of the Company set forth next to such Person’s name on Section 4.4 of the Company Disclosure Schedule (the "Company Shares"), and such Company Shares were (i) validly issued, fully paid, and nonassessable, and (ii) free and clear of all Liens. As of the date of this Agreement, Seller has good and valid title to and record and beneficial ownership of all of the outstanding Company Shares, and immediately prior to the Closing, Seller will have good and valid title to and record and beneficial ownership of not less than ninety-nine and eight tenths of one percent (99.8%) of the outstanding Units of the Company, in each case free and clear of all Liens, and the remaining two tenths of one percent (0.2%) of the outstanding Units of the Company will be owned by an entity that is entirely owned and controlled by the Shareholders and has initial capital of not less than two hundred thousand dollars ($200,000).

Section 4.5 Governmental Authorizations and Consents. Other than (x) as may be required under the HSR Act and (y) the Governmental Consents set forth in Section 4.5 of the Company Disclosure Schedule, no consent (including shareholder approval), license, approval or authorization of, or registration, declaration, ruling, permit, waiver, acknowledgement or filing with, any Governmental Authority ("Governmental Consents"), is required from any Person pursuant to applicable Law (a) in connection with the transactions contemplated by this Agreement or any Ancillary Documents, or (b) which is otherwise necessary to permit Seller to perform its obligations under this Agreement or the Ancillary Documents, which, if not made or obtained, would prevent or delay Seller from performing its obligations hereunder or thereunder.

Section 4.6 Litigation. There is no Claim, litigation, prosecution, proceeding or governmental or administrative investigation, hearing, arbitration, inquiry or action (collectively, "Litigation") pending or, to the Knowledge of Seller, threatened against Seller that would reasonably be expected to prevent or materially delay the ability of Seller from carrying out its obligations under this Agreement, the Ancillary Documents or the transactions contemplated hereby or thereby. Seller is not subject to any Order that would reasonably be expected to materially affect the ability of Seller to carry out its obligations under this Agreement, the Ancillary Documents or the transactions contemplated hereby or thereby.

Section 4.7 No Brokers. Except for The Sage Group, LLC and Sage Capital Partners, LLC no broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of the Seller or the Shareholders.
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ARTICLE V.

Representations and Warranties of Seller and Shareholders Relating to the Company


27

Except as set forth in the Company Disclosure Schedule (it being agreed that any matter disclosed in the Company Disclosure Schedule with respect to any section of this Agreement shall be deemed to have been disclosed only with respect to that section unless another section is specifically cross-referenced or it is reasonably apparent from the face of such disclosure that such disclosure also relates to such other section), Seller and each Shareholder, jointly and severally, represent and warrant as of the date hereof and as of the Closing Date as follows:

Section 5.1	Organization and Power.

(a) As of the date of this Agreement, the Company is a corporation duly formed and validly existing under the Laws of the state of California and has all requisite power (corporate or otherwise) and authority, and possesses all governmental licenses, permits, authorizations and approvals, necessary to enable it to own or lease and to operate its properties and assets and carry on the Business as currently and previously conducted, except such power, authority, licenses, permits, authorizations and approvals the absence of which would not have, or would not reasonably be expected to have a Company Material Adverse Effect. The Company is in good standing and is duly qualified to conduct its business as a foreign entity in all of the jurisdictions where the nature of its business or the ownership or leasing of its property required such qualification, except for any jurisdiction where the failure to be qualified would not and would not reasonably be expected to have a Company Material Adverse Effect. Seller has made available to Buyer a true and correct copy of each of Seller's and the Company’s certificate of incorporation and bylaws, in each case as in effect on the date of this Agreement. Such organizational documents have not been further amended and are in full force and effect and neither Seller nor the Company is in violation of any of the provisions of its respective organizational documents. Complete and accurate copies of all Business Records of the Company have been made available and such records reflect all substantive actions taken and authorizations made or meetings of the Company's shareholders and board of directors (or other equivalent governing body), or any committees thereof, and by the equity holders thereof.

(b) Following the Reorganization, the Company shall be a limited liability company, duly formed, validly existing and in good standing, as applicable, under the Laws of California. Following the Reorganization, the Company shall have full power and authority to execute, deliver and perform this Agreement and the Ancillary Documents and to consummate the transactions contemplated hereby and thereby. Following the Reorganization, the Company shall have all power (limited liability company or otherwise) and authority, and possesses all governmental licenses, permits, authorizations and approvals, necessary to enable it to own or lease and to operate its properties and assets and carry on the Business as currently and previously conducted, except such power, authority, licenses, permits, authorizations and approvals the absence of which would not have, or would not reasonably be expected to have a Company Material Adverse Effect.

Section 5.2	Authorization and Enforceability.

(a) The execution and delivery of this Agreement and the Ancillary Documents to which the Company is a party and the performance by the Company of the transactions contemplated hereby and thereby that are required to be performed by the Company shall be duly
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authorized by the managers of the Company prior to the Closing, in accordance with applicable Law and the articles of organization and limited liability company agreement and no other limited liability company proceedings on the part of the Company (including any equityholder vote or approval) are necessary to authorize the execution, delivery and performance of this Agreement and the Ancillary Documents to which the Company is a party or the consummation of the transactions contemplated hereby and thereby that are required to be performed by the Company.

(b) This Agreement and each of the Ancillary Documents to be executed and delivered at the Closing by the Company, when fully executed and delivered by all parties thereto, will constitute the valid and legally binding agreements of the Company, enforceable against the Company in accordance with their terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors' rights and to general equity principles, as applicable.

Section 5.3	Capitalization of the Company; No Subsidiaries.

(a) Immediately prior to the Closing, Seller shall own of record and beneficially not less than ninety-nine and eight tenths of one percent (99.8%) of the Company Interests, free and clear of any Liens or restrictions on transfer (other than any restriction under any securities Law), and the remaining two tenths of one percent (0.2%) of the outstanding Company Interests will be owned by an entity that is entirely owned and controlled by the Shareholders and has initial capital of not less than two hundred thousand dollars ($200,000). Immediately prior to the Closing, the Company shall have no authorized and outstanding Equity Securities other than the Company Interests. No Person has preemptive rights with respect to the Company Interests or any other Equity Securities of the Company. There are no options, warrants, purchase rights, rights of first refusal, calls, puts or similar rights or other Contracts (other than this Agreement) to sell, transfer or dispose of or acquire any Equity Securities of the Company. Neither Seller nor the Company is a party to any voting trust, proxy or other Contract relating to the voting of any Equity Securities of the Company and there are no instruments convertible or exercisable into or exchangeable for any Equity Securities of the Company. The Company does not own any Equity Securities, or any interest convertible or exercisable into or exchangeable for, at any time, any Equity Securities in, any Person.

(b) The Company does not have, and has not had, any Subsidiary.

Section 5.4 No Violation. The execution and the delivery by the Company of this Agreement and the Ancillary Documents to which the Company is a party, the performance by the Company of its obligations hereunder or thereunder, the consummation of the transactions contemplated hereby and thereby, that are required to be performed by the Company and compliance with the terms of this Agreement and the Ancillary Documents to which the Company is a party do not and will not (a) conflict with or violate any provision of the articles of organization or limited liability company agreement of the Company, (b) assuming the timely receipt of all of the required consents set forth in Section 5.4(b) of the Company Disclosure Schedule, conflict with or result in any violation of or default (or an event which with or without notice or lapse of time or both would become a default), give rise to a right of termination, cause the forfeiture of any right, or require any notice or consent under, any provision of any Contract to which the Company is a party or by
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which the Company or any of its properties is bound or affected, or (c) assuming that all Governmental Consents contemplated by Section 5.5 have been obtained and all filings and expiration of any waiting period described in any of such Governmental Consents have been made or occurred, conflict with or violate any Law applicable to the Company or by which its or any of its properties is bound or affected, except, in the case of clauses (b) and (c), for any such conflict, violation, default, termination, forfeiture or other occurrence which would neither prevent nor materially delay the Company from performing its obligations under this Agreement or the Ancillary Documents.

Section 5.5 Governmental Authorizations and Consents. Other than as may be required under the HSR Act, no Governmental Consent is required from any Person pursuant to applicable Law (a) to permit the Company to carry on the Business after Closing, (b) in connection with the transactions contemplated by this Agreement or any Ancillary Documents, or (c) which is otherwise necessary to permit the Company to perform its obligations under this Agreement or the Ancillary Documents, which, if not made or obtained, would prevent or materially delay the Company from performing its obligations hereunder or thereunder.

Section 5.6	Financial Statements.

(a) Section 5.6(a) of the Company Disclosure Schedule sets forth the following financial statements (the "Financial

Statements"): (i) the audited balance sheet of the Company as of December 31, 2017 and December 31, 2018 and the related statements of income and cash flows for the fiscal years then ended (the "Most Recent Audited Financial Statements"), and (ii) the unaudited interim balance sheet of the Company as of March 31, 2019 (the "Balance Sheet Date") and the related unaudited statements of income and cash flows, respectively, for the three-month period ended on such date (the "Interim Financial Statements", and collectively with the Most Recent Audited Annual Financial Statements, the "Most Recent Financial Statements").

(b) Each of the Financial Statements has been prepared in accordance with GAAP applied on a consistent basis throughout the period involved and fairly presents in all material respects the financial condition of the Company as of its respective date and the statements of income or cash flows, as the case may be, of the Company for the period covered thereby, subject, in the case of the Most Recent Financial Statements, to the absence of footnote disclosure and year-end adjustments.

Section 5.7	Business Records.

(a) The Business Records have been maintained in accordance with customary business practices and fairly and accurately reflect in all material respects on a basis consistent with past periods and throughout the periods involved, the financial position of the Company and transactions of the Company.

(b) None of Seller, the Shareholders, the Company or, to the Knowledge of the Company, any of their respective Representatives has received or otherwise had or obtained knowledge of any material complaint, allegation, assertion or Claim, whether written or oral, regarding the accounting or auditing practices, procedures, methodologies or methods of the
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Company or its internal accounting controls, including any material complaint, allegation, assertion or Claim that the Company has engaged in questionable or improper accounting practices, practices that are contrary to GAAP or questionable or improper behavior in connection with any audit.

Section 5.8 No Undisclosed Liabilities. Except as reflected in the Most Recent Unaudited Financial Statements and as set forth in Section 5.22(p) of the Company Disclosure Schedule, the Company does not have any Liabilities (whether or not the subject of any other representation or warranty hereunder) except for Liabilities that may have arisen in the ordinary course of business consistent with past practice since the date of the Most Recent Unaudited Financial Statements and which are not, and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.

Section 5.9 Absence of Certain Changes. Since the date of the Most Recent Unaudited Financial Statements: (a) the Company has conducted the Business in the ordinary course and in a manner consistent with past practice; (b) there has not been any Event that has had, or would reasonably be expected to have a Company Material Adverse Effect; and (c) the Company has not taken any action that, if taken after the date of this Agreement, would constitute a breach of any of the covenants set forth in Section 7.1.

Section 5.10 Arrangements with Affiliates. None of Seller, the Shareholders, officer or director of Seller, nor any Affiliate of the foregoing (other than the Company) (a) has any interest in any property (real, personal, or mixed and whether tangible or intangible), used in or pertaining to the Business as currently conducted or contemplated to be conducted, (b) is a party to any Contract (except for arm's-length employment and similar agreements, which are set forth in Section 5.21(a) of the Company Disclosure Schedule) with the Company, including with respect to compensation or remuneration to be paid to such direct or indirect equity holder, officer, director or manager of Seller or its Affiliate in connection with this Agreement or the transactions contemplated hereby, or (c) has any Claim against or owes any amount (whether as obligor, guarantor or otherwise) to, or is owed (whether as obligor, guarantor or otherwise) any amount by, the Company (collectively, "Affiliate Arrangements").

Section 5.11 Indebtedness to and from Officers and Managers of the Company. The Company does not owe any amounts for borrowed money (whether as obligor, guarantor or otherwise), directly or indirectly, to Seller, the Shareholders or any of their respective Affiliates (other than the Company) or to any Person who is an officer, director or manager of the Company or any of its Affiliates (other than the Company) other than for salaries or other employment-related compensation for services rendered or reimbursable business expenses made to Employees in the ordinary course of business and consistent with past practice.

Section 5.12	Assets.

(a) The assets and rights of the Company include all of the assets and rights of the Company used in the conduct of the Business as conducted as of the date of the Most Recent Unaudited Financial Statements, subject only to such changes as have occurred in the ordinary course of business consistent with past practice since such date. All of such assets necessary for the conduct of the Business are (i) in good operating condition and repair, ordinary wear and tear
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excepted, (ii) not in need of maintenance or repair, except for ordinary routine maintenance or repairs that are not material in nature or cost, and (iii) adequate and sufficient for the continuing conduct of the Business as presently conducted. There is no physical condition affecting any of the assets or properties of the Company that would, individually or in the aggregate, with the use of occupancy of such assets or properties or any portion thereof in the operation of the Business as presently conducted.

(b) The Company has good and marketable title to, a valid leasehold interest in, or a valid license to use, all of the tangible assets shown on the Most Recent Unaudited Financial Statements or acquired thereafter, free and clear of any Lien, except for (i) assets disposed of since such date in the ordinary course of business consistent with past practice or otherwise permitted by this Agreement, (ii) Liens reflected in the Financial Statements or the notes thereto, (iii) assets validly leased from third parties and

(iv) Permitted Liens.

(c) As of the Closing, after giving effect to the transactions contemplated hereby, assuming the timely receipt of all consents set forth on Section 5.4(b) of the Company Disclosure Schedule, the Company will own, possess, license, lease or otherwise have control of all assets (including pursuant to Contracts) necessary for the conduct of the Business substantially in the manner conducted immediately prior to the Closing.

(d) The Company has all right, title and ownership to all products, formulae, methodology and data developed for, with or otherwise in connection with, the Business.

Section 5.13	Real Property.

(a) The Company does not own, or has ever owned, any real estate.

(b) Section 5.13(b) of the Company Disclosure Schedule sets forth a correct and complete legal description of the Leased Real Property. For each parcel of Leased Real Property, Section 5.13(b) of the Company Disclosure Schedule lists (i) the date of the applicable lease (each a "Lease"), (ii) the name of the landlord and tenant, (iii) the location and use of the property,

(iv) the amount of any security deposit, (v) the Lease expiration date, (vi) all options to renew such Lease and/or acquire such property, and (vii) whether there are any non-disturbance agreements from mortgagees or paramount lessors. Seller and the Shareholders have delivered to Buyer true and complete copies of all Leases, all amendments and supplements thereto and all such non-disturbance agreements. No landlord or tenant has assigned any Lease or any interest therein or subleased any portion of the Leased Real Property. Each Lease is in full force and effect and there are no defaults under any Lease, and no event has occurred which, with the giving of notice or passage of time or both, would constitute a default under any Lease. Neither the execution nor performance of this Agreement nor the consummation of any of the transactions contemplated by this Agreement, will result in a breach of or constitute a default under any of the Leases.

(c) No portion of the Leased Real Property, or any building or improvement located thereon violates any Law, including those Laws relating to zoning, building, land use, environmental, health and safety, fire, air, sanitation and noise control. Except for the Permitted Liens, no Leased Real Property is subject to (i) any decree or order of any Governmental Entity
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(or, to the Knowledge of the Company, threatened or proposed order) or (ii) any rights of way, building use restrictions, exceptions, variances, reservations or limitations of any nature whatsoever.

(d) The improvements and fixtures on the Leased Real Property are in good operating condition and in a state of good maintenance and repair, ordinary wear and tear excepted, and are adequate and suitable for the purposes for which they are presently being used. None of the buildings and improvements owned or utilized by the Company is constructed of, or contains as a component part thereof, any material that, either in its present form or as such material could reasonably be expected to change through aging and normal use and service, releases any substance, whether gaseous, liquid or solid, that is or may be, either in a single dose or through repeated and prolonged exposure, injurious or hazardous to the health of any individual who may from time to time be in or about such buildings or improvements. There is no condemnation, expropriation or similar proceeding pending or, to the Knowledge of the Company, threatened against any of the Leased Real Property, or any improvement thereon. The Leased Real Property constitutes all of the real property utilized by the Company in the operation of the Business.

(e) All certificates of occupancy and all other Licenses required by any Governmental Entity having jurisdiction and any requisite certificates of the local board of fire underwriters (or other body exercising similar functions) have been issued for the Real Property, are in full force and effect, and will not be invalidated, violated or otherwise adversely affected by the execution or performance of this Agreement or the consummation of any of the transactions contemplated by this Agreement.

(f) Neither the Company or either Shareholder has received any notice of any condemnation proceeding or any other proceeding in the nature of eminent domain (a "Taking") in connection with any parcel of the Leased Real Property, and to the Company's Knowledge no Taking has been threatened.

(g) Each parcel of the Leased Real Property adjoins, or is part of a building or development which adjoins, dedicated public roadways and has, or is part of a building or development which has, access for motor vehicles to such roadways by valid easements and, to the Knowledge of the Company, there are no conditions existing which could result in the termination or reduction of the current access to existing roadways.

(h) All essential utilities (including water, sewer, gas, electricity, internet and telephone service) are available to each parcel of the Leased Real Property.

Section 5.14	Intellectual Property.

(a) Section 5.14(a) of the Company Disclosure Schedule lists all Registered Owned Intellectual Property. The Registered Owned Intellectual Property is valid, enforceable, and all filings have been made and fees paid to maintain the Registered Owned Intellectual Property. The Company is the exclusive owner of, and has good and marketable title to, the Owned Intellectual Property free and clear of all Liens other than the Liens set forth on Section 5.14(a) of the Company Disclosure Schedule. Except as otherwise agreed by Buyer in writing, the Liens set forth on Section 5.14(a) of the Company Disclosure Schedule will be terminated at or prior to Closing. The Company
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Intellectual Property is not subject to any Order or agreement that would adversely affect the validity or enforceability of, or the Company's use of or rights to, the Company Intellectual Property. The execution and delivery of this Agreement and the consummation of the transactions contemplated hereby (alone or in combination with any other event), and the compliance with the provisions of this Agreement do not and will not conflict with, alter, or impair, any of the rights of the Company in any Company Intellectual Property or the validity, enforceability, use, right to use, ownership, priority, duration, scope, or effectiveness of any Company Intellectual Property.

(b) Except for Commercial Software or as set forth on Section 5.14(b) of the Company Disclosure Schedule, there are no Contracts under which a third party licenses or provides any Company Intellectual Property to the Company, including software licenses. The Company Intellectual Property includes all Intellectual Property that is used in or necessary for the conduct of the business of the Company as it currently is conducted or as it is currently proposed to be conducted by the Company, including the design, development, manufacture, use, marketing, import for resale, distribution, licensing out and sale of all Company products. There are no Contracts under which the Company has granted, licensed, disclosed or provided any Company Intellectual Property to third parties (other than rights granted to contractors or vendors to use Company Intellectual Property for the sole benefit of the Company), including any Contracts containing covenants not to sue or non-assertion provisions that relate to Intellectual Property. All Contracts under which Company is granted any Intellectual Property rights by a third party ("IP Agreements") are valid, binding, and enforceable and shall continue as such following the consummation of the transactions contemplated under this Agreement (i) on terms identical to those in effect immediately prior to the consummation of the transactions contemplated under this Agreement, (ii) without payment of any additional amounts or consideration which the Company would otherwise be required to pay, and (iii) without obtaining the consent or permission of, or giving notice to, any party to such IP Agreements. The Company is not in breach of or default under any IP Agreement, and to the Knowledge of the Company, no counterparty to any IP Agreements is in breach of or default under any such IP Agreements. The Company is, in the conduct of its Business, in full compliance with the user policies and other terms and conditions of all social media platforms and other IT Assets of third parties used by the Company.

(c) The operation of the Business does not infringe, misappropriate, dilute or otherwise violate or conflict with any other Person's Intellectual Property rights, and has not done so in the past. Other than as set forth on Section 5.14(c) of the Company Disclosure Schedule, to the Knowledge of the Company, no Person is engaging, or has engaged in the past, in any activity that infringes, misappropriates, dilutes or otherwise violates or conflicts with any Company Intellectual Property.

(d) Other than as set forth in Section 5.14(d) of the Company Disclosure Schedule, there is no Claim pending, asserted or, to the Knowledge of the Company, threatened, by or against the Company concerning any of the matters referenced in Section 5.14(b) or otherwise concerning the ownership, validity, registrability, enforceability or use of, or licensed right to use, any Company Intellectual Property or Products, nor has the Company received any unsolicited notification or other information that a license under any other Person's Intellectual Property is or may be required to operate the Business.
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(e) The Company has taken all reasonable measures consistent with industry standards to maintain the confidentiality and value of all Confidential Information used or held for use in the operation of the Business. The Company has not experienced an unauthorized disclosure or unauthorized use of material Confidential Information. Except as set forth in Section 5.14(e) of the Company Disclosure Schedule, the Company has obtained written confidentiality and non-disclosure agreements executed by all of its suppliers and contractors obliging them to acknowledge and protect the Confidential Information.

(f) The Company is a party to valid and enforceable written agreements with all Persons that have conceived, developed, acquired or created Intellectual Property for the Company, pursuant to which the entire right, title and interest in and to that Intellectual Property is assigned to the Company and each such Person has agreed to maintain the confidentiality of such Intellectual Property to the extent that it constitutes Confidential Information.

(g) Section 5.14(g) of the Company Disclosure Schedule sets forth a complete list of all software, software applications, and software as a service platforms the Company uses in its business (whether owned by the Company, licensed to the Company, or otherwise accessed by the Company) other than Commercial Software, and the Company has made available all licenses and agreements for software developed or customized for the Company. The Company IT Assets are adequate for, and operate and perform in accordance with the requirements for, the operation of the Business. The Company has implemented appropriate backup, security, anti-virus, and disaster recovery measures and technology consistent with industry standards to adequately and properly ensure the continuing availability of the functionality provided by the Company IT Assets and to safeguard against the unauthorized use, copying, disclosure, modification, theft or destruction of and access to, system programs and data comprised by the Company IT Assets. In the five (5) years immediately preceding the Closing Date, (i) no Person has obtained unauthorized access to any Company IT Assets nor has any data been compromised thereby; (ii) the Company IT Assets have not materially malfunctioned or failed; (iii) the data processing and data storage facilities used by the Company in connection with the operation of the Business have been adequately and properly protected consistent with industry standards; and (iv) the Company has been and is in compliance with all Company Intellectual Property Contracts pursuant to which they are licensed or otherwise authorized to use any IT Assets.

(h) The operation of the Business and the Company IT Assets by or on behalf of the Company, and the use, collection, storage and dissemination of Personal Information, customer and user data, and other data and content in connection therewith or otherwise in connection with the Business have not violated, and do not violate in any material respect any applicable Law or any Person's privacy, publicity or confidentiality rights under applicable law (collectively, "Privacy Laws"). There is no Claim pending, asserted or, to the Knowledge of the Company, threatened by or against the Company alleging any violation of any Privacy Laws. The Company has at all times maintained a privacy policy consistent with applicable Privacy Laws that accurately describes the Company’s policies, procedures, and practices concerning the handling of Personal Information. The Company is, and during the least three (3) years has been, in material compliance with all contractual and fiduciary obligations, and the Company’s privacy policies relating to (i) the privacy of users of Internet websites owned, maintained or operated by the Company and (ii)
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the collection, storage, use, transfer and any other processing of any Personal Information collected or used by the Company in any manner or maintained by third parties having authorized access to such information. Each such privacy policy and all materials distributed or marketed by the Company during the least three (3) years have made all disclosures to users or customers required by applicable Laws, and none of such disclosures made or contained in any such privacy policy or in any such materials has been inaccurate, misleading or deceptive or in material violation of any applicable Laws. The Company has secured all necessary consents required to gather and use the Personal Information as used in the Company’s Business.

(i) The Company has taken commercially reasonable steps (including implementing and monitoring compliance with adequate measures with respect to technical and physical security) to protect all Personal Information against loss and against unauthorized access, use, modification, disclosure or other misuse. There has been no unauthorized access to or misuse of Personal Information.

Section 5.15	Contracts.

(a) Material Contracts. Section 5.15(a) of the Company Disclosure Schedule is a true and complete list of all of the following Contracts to which the Company is a party, by which it is bound, or which otherwise pertain to the Business (such Contracts as are required to be listed on Section 5.15(a) of the Company Disclosure Schedule, the "Material Contracts"):

(i) Contracts evidencing or relating to Indebtedness;

(ii) Contracts evidencing or relating to any obligations of the Company with respect to the issuance, sale, repurchase or redemption of any Equity Securities of the Company;

(iii) Contracts with any customers of, or suppliers to, the Company (A) that involved payments to or from the Company in excess of one hundred thousand dollars ($100,000) in the most recent twelve (12) month period or (B) that the Company reasonably anticipates may involve payments to or from the Company in excess of one hundred thousand dollars ($100,000) in any twelve (12) month period;
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(iv) all Contracts with Top Customers and Top Suppliers;

(v) all Leases;

(vi) the Company Intellectual Property Contracts other than licenses of Commercial Software;

(vii) all Consultant Agreements, Employee Agreements and any proposed amendments thereto;

(viii) all collective bargaining agreements and other Contracts with unions or similar organizations;
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(ix) Contracts evidencing partnerships or joint ventures in which the Company has an interest;

(x) Contracts that obligate the Company with respect to contingent payments of any type;

(xi) Contracts (other than arm's-length Employee Agreements and Consultant Agreements) by and between the Company and (A) any Affiliate of the Company, (B) other Persons with whom the Company is not dealing at arm's-length, (C) Employees or (D) entities controlled by any Employees;

(xii) leases of personal property under which the Company is the lessee and is obligated to make payments in excess of twenty-five thousand dollars ($25,000) per annum;

(xiii) Contracts that are settlement Contracts of any nature, including any settlement with any

Governmental Authority;

(xiv) Contracts with any Governmental Authority;

(xv) Contracts relating to the acquisition or disposition of any Equity Securities, business or product line of any other Person entered into at any time during the last five (5) years;

(xvi) Contracts limiting the freedom of the Company, the Shareholders or Seller to engage in any line of business, acquire any entity or compete with any Person or in any market or geographical area, or to solicit any individual or class of individuals for employment;

(xvii) Contracts that grant, or agree to grant, any Person a right to "most favored nation" pricing terms or which imposes on the Company any take-or-pay or similar minimum purchase requirements;

(xviii) Contracts with any broker, distributor or sale representative;

(xix) Contracts pursuant to which the Company has agreed to share profits or revenues; and

(xx) any Contracts not otherwise listed above involving payments to or from the Company in excess of one hundred thousand dollars ($100,000) per annum or that (regardless of amount) otherwise are, individually or in the aggregate, material to the Company.

(b) Status of Material Contracts. A true and complete copy of each Material Contract has been made available to Buyer. All Material Contracts are valid, binding and in full force and effect and enforceable by the Company in accordance with their respective terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors' rights and to general equity principles, as applicable, and will continue to be in full force and effect on identical terms immediately following the Closing Date. As to each Material Contract, there does not exist any breach, violation or default on the part of the Company or, to the
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Knowledge of the Company, any other party to such Material Contract, and to the Knowledge of the Company there does not exist any Event (including the execution, delivery and performance of this Agreement and the Ancillary Documents to which the Company is a party or the consummation of the transactions contemplated hereby and thereby), which (with or without notice, passage of time, or both) would constitute a breach, violation or default thereunder on the part of the Company, which breach, violation or default would, or would reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect. No waiver has been granted by the Company or any of the other parties thereto under any of the Material Contracts. There is no audit pending or, to the Knowledge of the Company, threatened against or by the Company with respect to any Material Contract. The Company has not received (or given) notice to terminate any Material Contract.

Section 5.16	Compliance with Laws.

(a) Except as set forth in Section 5.16 of the Company Disclosure Schedule, the Company is not, and during the least three (3) years has not been, in violation of any applicable Law. No Event has occurred or exists that (with or without notice or lapse of time) would constitute or result in a violation by the Company of, or failure on the part of the Company to comply with in any respect, any applicable Law. The Company has all Licenses and Permits that are required or used for the conduct of the Business in accordance with applicable Law, all of which are set forth on Section 5.16(a) of the Company Disclosure Schedule. All Licenses and Permits are in full force and effect and are being complied with, and there is no Litigation pending or, to the Knowledge of the Company, threatened that seeks a material change to or the revocation, cancellation, or termination of, any Licenses and Permits.

(b) Neither the Company nor any Employees of the Company, and to the Knowledge of the Company, neither its Representatives, nor any other Person associated with or acting on behalf of the Company have at any time, directly or indirectly,
(i) used any funds for unlawful contributions, gifts, entertainment or other unlawful payments relating to political activity, or failed to disclose fully any such contributions in violation of applicable Law, (ii) given, offered, promised, conspired or authorized to give, any money or thing of value to any foreign or domestic government official or employee (including officials or employees of state-owned or controlled businesses and institutions), any foreign or domestic political party or campaign official, candidate for foreign political office, officials or employees of public international organizations, or any other Person connected to a government or acting on behalf of the foregoing (collectively, a "Government Official"), for the purpose of influencing an act or decision of the Government Official, or inducing the Government Official to use his or her influence or position to affect any government act or decision relating in any way to the business of the Company; or (iii) given, offered, promised, conspired or authorized to give, any money or thing of value to any Person (Government Official or private party) in violation of the U.S. Foreign Corrupt Practices Act of 1977; the U.S. Travel Act, 18 U.S.C. § 1952; the U.K. Bribery Act 2010; any applicable Law enacted in connection with, or arising under, the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions; or any other applicable Law or regulation of any foreign or domestic jurisdiction relating to bribery or corruption (collectively, "Anti-Corruption Laws"), during the last five (5) years. The Company has not received any communication from a Governmental
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Authority that alleges that the Company, or any of the Employees or Representatives of the Company, or any other Person associated with or acting on behalf of the Company, is or may be in violation of, or has, or may have, any unresolved liability under, any Anti-Corruption Law. All Business Records of the Company relating to periods prior to the Closing accurately and fairly reflect, in reasonable detail, all transactions and dispositions of funds or assets; and there have been no intentionally false or fictitious entries made in such Business Records relating to any illegal payment or secret or unrecorded fund, and the Company has not established or maintained a secret or unrecorded fund.

(c) Each of the Company and its Employees, and, to the Knowledge of the Company, each of the Representatives and any other Persons associated with or acting on behalf of the Company, is, and has at all times during the last three (3) years been, in compliance with all applicable Sanctions and Export Controls and no action has been taken by the Company (including any of its Employees and, to the Knowledge of the Company, any Representative or any other Person associated with or acting on behalf of the Company) that would be reasonably expected to cause a violation of Sanctions or Export Controls. None of the Company, nor any Affiliate or Employee of the Company, nor to the Knowledge of the Company, any Representative or any other Person associated with or acting on behalf of the Company, is a Sanctioned Person, nor has the Company had any direct or indirect dealings with any Sanctioned Person or in any Sanctioned Country during the last three (3) years. The Company has obtained all licenses, permits, and authorizations required to comply with Sanctions and Export Controls.

Section 5.17	[Reserved.]

Section 5.18	Environmental Matters.

(a) The Company (i) is, and at all times has been, in compliance in all material respects with all applicable Environmental Laws, and (ii) has obtained, and is in compliance in all material respects with, all Licenses and Permits, registrations and other Governmental Consents required by applicable Environmental Laws ("Environmental Permits"), and has made all appropriate filings for issuance or renewal of such Environmental Permits.

(b) There has been no Release or, to the Knowledge of the Company, threatened Release, of Hazardous Materials

(x) at, under, about or migrating to or from any Leased Real Property currently or, to the Knowledge of the Company, any real property formerly owned, leased or operated by the Company (or any predecessor of the Company) or (y) arising from the operations of the Company, in each case, that would (i) require notification to any Governmental Authority, investigation and/or remediation pursuant to any Environmental Law or (ii) be reasonably likely to give rise to material Liabilities pursuant to any Environmental Law.

(c) There is no past or present condition, event, circumstance, fact, activity, practice, incident, action, omission or plan that may (i) interfere with or prevent continued material compliance by the Company with Environmental Laws and the requirements of Environmental Permits or (ii) give rise to any material Liability or other obligation under any Environmental Law.
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(d) Neither the Company nor, to the Knowledge of the Company, any predecessor of the Company, has used any waste disposal site, or otherwise disposed of, transported, or arranged for the transportation of, any Hazardous Materials to any place or location (i) in violation of any Environmental Law, (ii) listed on the National Priorities List or any comparable list of state sites, or (iii) in a manner that has given or is reasonably likely to give rise to material Liabilities pursuant to any Environmental Law.

(e) There is no Claim, notice (including any notice that the Company (or any predecessor of the Company) or any Person whose Liability has been retained or assumed contractually by the Company is or may be a potentially responsible Person or otherwise liable in connection with any site or other location containing Hazardous Materials or used for the storage, handling, treatment, processing, disposal, generation or transportation of Hazardous Materials), Litigation or Order or other proceeding pending or, to the Knowledge of the Company, threatened that is based on or related to any Environmental Matter relating to the Business.

(f) The Company has delivered to Buyer true and complete copies and results of any report, study, analysis, test, or monitoring and any other material documents or correspondence possessed or initiated by the Company or Seller pertaining to Environmental Matters and relating to the Company or any of its predecessors or any other Person for whose conduct they are or may be responsible, or any facility currently or formerly owned, leased, or operated by the Company or any of its predecessors, including any Phase I environmental site assessment or Phase II environmental site assessment.

Section 5.19 Litigation. Except as set forth in Section 5.19 of the Company Disclosure Schedules or as would not have a Company Material Adverse Effect, there is no, and during the last three (3) years there has not been any, Litigation pending or, to the Knowledge of the Company, threatened, involving the Company or its properties or the Business, or that has been settled, dismissed or resolved. The Company is not subject to any Order.

Section 5.20	Employee and Labor Matters.

(a) Section 5.20(a) of the Company Disclosure Schedule sets forth an accurate and complete list of all (i) Employees (other than former Employees) as of May 10, 2019 and their titles/positions, current hourly rate or annual salary, full-time/part-time status, exempt/non-exempt status; and (ii) Consultants (other than former Consultants), a description of services rendered, and aggregate annual consideration paid. As of the date hereof, complete information concerning the respective salaries, wages, bonuses, and other compensation paid or payable by the Company during 2017 and 2018 as well as dates of employment, and date and amount of last salary increase, of such Employees listed on Section 5.20(a) of the Company Disclosure Schedule has also been made available to Buyer. The Company is not delinquent in payments owed to any Employee or Consultant for any wages, salaries, commissions, bonuses, or other compensation or consideration or other amounts owed for any services performed or provided as of the date hereof or any reimbursable amounts.
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(b) There is no Claim (other than ordinary claims under Plans), dispute, action, grievance or disciplinary action pending or, to the Knowledge of the Company, threatened, by or between the Company and any Employee.

(c) The Company is not, and has not during the last five (5) years, been a party to any collective bargaining agreement or similar labor agreement with a labor union or other employee representative.

(d) No labor strike, organized work stoppage, slowdown, lockout, unfair labor practice charge or similar labor activity or dispute affecting the Company has occurred during the last five (5) years or, to the Knowledge of the Company, is threatened.

(e) There is no current nor has there been in the past five (5) years union organization activity or a representation question involving Employees.

(f) There has been no "mass layoff" or "plant closing" by the Company or Seller within the meaning of the WARN Act, and any similar state or local "mass layoff" or "plant closing" Law within the preceding five (5) years.

(g) The Company is and heretofore has been in compliance with all applicable Laws relating to employment, labor, employment practices, and terms and conditions of employment including Laws relating to wages, hours (including workday/workweek/work hours), overtime, paid and unpaid leaves of absence and time off, vacation, meal and rest periods, unemployment, hiring, testing, termination, privacy, background checks, workplace postings, personnel administration and training, recordkeeping, classification of workers in all respects including as exempt or non-exempt and employee/contractor, collective bargaining, employment discrimination, occupational safety and health, immigration status and employment verification/authorization, workers' compensation, the collection and payment of withholding and employment Taxes, compensation and benefits, child labor, employee rights, equal employment opportunity, nondiscrimination, harassment, retaliation, and plant/closings/mass layoffs. The Company is not under audit or investigation by the Internal Revenue Service, the U.S. Department of Labor or any other Governmental Authority and, to the Knowledge of the Company, no such audit or investigation is threatened, with respect to any of its employment or labor practices, including those relating to workplace safety and health. The Company does not have any Liability for the misclassification of any Person as an independent contractor, temporary employee, leased employee or any other service provider compensated other than through reportable wages (as an Employee) paid by the Company (any such Person, a "Contingent Worker"), and no Contingent Worker has been improperly excluded from any Plan. The Company does not have any leased employees within the meaning of Section 414(n) of the Code. There is no agreement of any kind which restricts the Company or Seller from selling, transferring, relocating, closing, or terminating any of its operations or facilities or employees. The Company has maintained workers’ compensation coverage as required by applicable Law through the purchase of insurance and not by self-insurance or otherwise. To the Knowledge of the Company and Seller, no Employee has any current or immediate plans to terminate his or her employment and neither the Company nor Seller has any present intention to terminate the employment of any employee. Neither the Company nor Seller is sponsoring any employee to work in the United States or any other country under a visa or work authorization, and no petition for admission of any alien
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under a non-immigrant or other visa, or for transfer of sponsorship of any such employee, is currently pending. To the Knowledge of the Company, no current Employee or Consultant is in violation of any term of any employment contract, non-disclosure agreement, noncompetition agreement, or any restrictive covenant to a former employer or other Person relating to the right of such Employee or Consultant to be employed or engaged by the Company or Seller because of the nature of the business conducted or presently proposed to be conducted by the Company or Seller or to the use of trade secrets or proprietary information of others. Each current Employee is lawfully authorized to work in the United States in the position held. The Company and Seller have current Forms I-9 for all Employees who work in the United States, and have complied with required processes with respect to obtaining such Forms I-9.

Section 5.21	Employee Benefits.

(a) Section 5.21(a) of the Company Disclosure Schedule lists all Plans, Consultant Agreements and Employee Agreements. No Plan, Consultant Agreement, or Employee Agreement is established or maintained outside the jurisdiction of the U.S. or for the benefit of any Employees, Consultants, or other individual service providers of the Company who reside or work outside of the U.S.

(b) With respect to each Plan, the Company has provided to Buyer true and complete copies of, to the extent applicable: (i) the Plan document (or, if such document is not written, a written summary of the material terms) and any proposed amendment and for any Plan intended to be qualified under Section 401(a) of the Code ("Qualified Plan"), such plan documents together with all amendments in effect at any time in the past three (3) years, (ii) the summary plan description and summary of any material modification, (iii) the three (3) most recent annual reports (Form 5500 series or equivalent if required under applicable Law), including all exhibits and attachments, as well as actuarial reports related thereto, (iv) the most recent determination, advisory or opinion letter, if any, issued by the Internal Revenue Service and any pending request for such a letter, (v) with respect to each Plan that has been merged into any tax-qualified Plan of the Company within the previous three (3) years, the latest determination letter or, for a prototype plan, favorable determination, advisory or opinion letter, and Plan documents, including, for any prototype plan, the underlying prototype plan document, executed adoption agreement and any service agreements, (vi) all material correspondence, and all non-routine filings made, with any Governmental Authority, (vii) all material correspondence with Employees regarding any Plan, (viii) the Most Recent Audited Financial Statements and actuarial or other valuation reports prepared with respect thereto. The Company has made available to Buyer copies of all Employee Agreements and Consultant Agreements and any proposed amendments thereto, (ix) compliance testing for the six (6) immediately preceding plan years (including testing under Code Section 410(b), 401(a)(4), 401(k), 401(m), 415, 402(g), 414(s), 105, 125 and 79), (x) written descriptions of all non-written agreements relating to the Plans and (xi) all related trust agreements, insurance contracts, service or other investment agreements and other funding arrangements which implement each Plan.

(c) The Company has provided to Buyer Copies of all Employee Agreements and Consultant Agreements and any proposed amendments thereto.
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(d) Each Plan, Consultant Agreement and Employee Agreement has been maintained and administered in compliance with its terms and with the requirements of applicable Law, including the Code and ERISA.

(e) Each Qualified Plan is and at all times has been so qualified, and, along with each related trust intended to be exempt from federal income taxation under Section 501(a) of the Code, has received a currently effective favorable determination letter or, if applicable, opinion or advisory letter, from the Internal Revenue Service as to its qualification, and nothing has occurred that could reasonably be expected to adversely affect such qualification.

(f) All contributions, payments, premiums or benefits that are due from the Company under any Plan have been paid to or in respect of each such Plan. Each Plan can be amended, terminated or otherwise discontinued after the Closing in accordance with its terms, without material liabilities to Buyer of the Company other than claims incurred in the ordinary course and ordinary administrative expenses typically incurred in a termination event. All Plans are fully funded on termination and ongoing basis and those providing health or medical coverage are fully insured.

(g) Neither the Company nor any ERISA Affiliate has ever maintained, been a participating employer in, contributed to, or has or has had any Liability with respect to any (i) Plan that is or was subject to Title IV of ERISA, Section 142 of the Code, Section 302 of ERISA, (ii) multiemployer plan, within the meaning of Section 3(37)(A) of ERISA or (iii) an employee benefit plan subject to Section 413(c) of the Code or a "multiple employer welfare arrangement" within the meaning of Section 3(4) of ERISA. Neither the Company nor any ERISA Affiliate has incurred any Liability in connection with any withdrawal under Section 4203 or 4205 of ERISA, nor does any Company or any ERISA Affiliate have any potential Liability in connection with any withdrawal under Section 4203 or 4205 of ERISA. There is no Lien pursuant to Sections 303(k) or 4068 of ERISA or Section 430(k) of the Code in favor of, or enforceable by the Pension Benefit Guaranty Corporation or any other entity with respect to any assets of the Company.

(h) No "Prohibited Transaction" within the meaning of Section 4975 of the Code or Section 406 or 407 of ERISA and not otherwise exempt under Section 4975 of the Code or Section 408 of ERISA, as applicable, has occurred with respect to any Plan or the Company, nor has the Company, any ERISA Affiliate or any employee of the Company, or of any ERISA Affiliate breached any duty, imposed by Title I of ERISA or otherwise, with respect to any Plan.

(i) No Plan, Employee Agreement or Consultant Agreement provides or has ever provided for medical, life insurance, or other welfare benefits to any Employee, or any spouse or dependent of any such Employee, beyond retirement or other termination of employment (other than as required under Code Section 4980B, or similar state Law) and the Company has never promised (whether in oral or written form) to provide such post-termination benefits.

(j) No Plan is under audit, examination, hearing or investigation by the Internal Revenue Service, the U.S. Department of Labor or any other Governmental Authority and, to the Knowledge of the Company, no such audit, examination, hearing or investigation is threatened.
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(k) There are no pending or, to the Knowledge of the Company, threatened Claims with respect to any Plan or the assets or any fiduciary thereof (in that Person's capacity as a fiduciary of such Plan), other than ordinary course claims for benefits brought by participants or beneficiaries and to the Knowledge of the Company, there are no facts or circumstances which could form the basis for any Claims.

(l) Each Plan, Consultant Agreement and each Employee Agreement that constitutes in any part a nonqualified deferred compensation plan within the meaning of Section 409A of the Code and that is subject to Section 409A of the Code has been operated and maintained in operational and documentary compliance with Section 409A of the Code and applicable guidance thereunder during the respective time periods in which such operational or documentary compliance has been required. There is no Contract to which the Company is a party or by which it is bound to compensate any Employee for Taxes paid pursuant to Section 409A of the Code.

(m) Except as set forth in Section 5.21(m) of the Company Disclosure Schedules, neither the execution and delivery of this Agreement nor the consummation of the transactions contemplated hereby (either alone or upon the occurrence of any additional or subsequent events or the passage of time) will (i) result in any payment becoming due to any Employee, (ii) increase any benefit under any Plan, Consultant Agreement or Employee Agreement, (iii) result in the acceleration of the time of payment, vesting or funding of, or other enhancement of rights in respect of, any benefit under any Plan, Consultant Agreement or Employee Agreement or (iv) result in the triggering or imposition of any restrictions or limitations on the right of the Company to amend or terminate any Plan, Consultant Agreement or Employee Agreement (or result in any adverse consequences for so doing).

(n) The execution of this Agreement and the consummation of the transactions contemplated hereby will not (either alone or upon the occurrence of any additional or subsequent events or the passage of time) constitute an Event under any Plan, Consultant Agreement or Employee Agreement in effect as of the date hereof, or any employee benefit plan, agreement or arrangement that, had it been in effect as of the date hereof, would be a Plan, Consultant Agreement or Employee Agreement (as applicable) that will or may result in the payment of any amount that may be deemed an "excess parachute payment" under Section 280G of the Code (whether or not such payment is considered to be reasonable compensation for services rendered). There is no Contract to which the Company is a party or by which it is bound to compensate any Employee for Taxes paid pursuant to Section 4999 of the Code.

(o) The Company has complied with the applicable provisions of the Affordable Care Act of 2010 and the Health Care and Education Reconciliation Act of 2010 (collectively, the "ACA") including all provisions of the ACA applicable to the employees of the Company, including the employer shared responsibility provisions relating to the offer of "minimum essential coverage" to "full-time" employees that is "affordable" and provides "minimum value" (as defined in Code Section 4980H and related regulations) and the applicable employer information reporting provisions under Code Sections 6055 and 6056 (and all related regulations). For the avoidance of doubt, on and after January 1, 2015, the Company has offered "minimum essential coverage" (as
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defined under Code Section 5000A(f)(1)(B) to the employees of the Company who are classified as "full-time employees" under Code Section 4980H and their dependents in accordance with such Code section and applicable regulations. Such minimum essential coverage has been "affordable" and has provided "minimum value" (each within the meaning of Code Sections 36B(c)(2)

(C) and 4980H(b) and related regulations). The Company has complied with applicable information reporting requirements under Code Sections 6055 and 6056 (and all applicable regulations) with respect to the employees of the Company or any of their dependents.

Section 5.22	Tax Matters.

(a) Each of the Company and Seller has timely filed all Tax Returns filed or required to be filed by it pursuant to applicable laws, each such Tax Return has been prepared in substantial compliance with all applicable laws, and all such Tax Returns are accurate, correct, and complete. Each of the Company and Seller has timely paid all Taxes due and payable by it (whether or not shown or required to be shown on any Tax Return). No claim has ever been made by an authority in a jurisdiction where the Company or Seller does not file Tax Returns that the Company or Seller is or may be subject to taxation by that jurisdiction.

(b) Other than as is set forth in Section 5.22 of the Company Disclosure Schedule, none of the properties or assets of the Company or Seller is or at the Closing Date will be encumbered by any Liens (other than Permitted Liens) and there are no grounds for the assertion or assessment of any Liens against any of the properties or assets of the Company in respect of any Taxes (other than Permitted Liens). Except as otherwise agreed by Buyer in writing, all Liens set forth in Section 5.22 of the Company Disclosure Schedule will be terminated at or prior to Closing.

(c) There is no Claim, Litigation, assessment, audit or similar event pending or, to the Knowledge of the Company, threatened with respect to any Tax or Tax Return relating to the Company or Seller or any of the Company's or Seller's assets or activities.

(d) No issue has been raised by any Taxing Authority in connection with an audit or examination of any Tax Return that, if raised with regard to any other Tax Return not so audited or examined, would reasonably be expected to result in a proposed deficiency with respect to the period covered by such other Tax Return.

(e) Neither the Company nor Seller has received from any Taxing Authority (including jurisdictions where the Company does not file Tax Returns) any (i) notice indicating an intent to open an audit or other review, (ii) notice of deficiency or proposed adjustment for any amount of Tax proposed, asserted or assessed by any taxing authority against the Company or Seller, or (iii) request for information relating to Tax matters.

(f) Neither the Company nor Seller has waived, extended, or requested or agreed to extend any applicable statute of limitations relating to any Tax assessment or deficiency of the Company or Seller, or agreed to any extension of time for filing any Tax Return of the Company or Seller which Tax Return has not been filed.
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(g) Section 5.22(g) of the Company Disclosure Schedule lists all federal, state, local, and foreign income Tax Returns filed with respect to the Company for Taxable periods ended on or after December 31, 2014, indicates those Tax Returns that have been audited, and indicates those Tax Returns that currently are the subject of audit. The Company has delivered to Buyer correct and complete copies of all federal and state income, and all other applicable Tax Returns, examination reports, and statements of deficiencies assessed against or agreed to by the Company filed or received since December 31, 2014.

(h) All material Taxes that the Company has been required to collect or withhold have been duly withheld or collected and, to the extent required, have been paid to the proper Taxing Authority, including any such Taxes required to be collected or withheld with respect to any Employee, independent contractor, creditor, stockholder or other party. The Company has not received any reports or other written assertions by agents of any Taxing Authority of any deficiencies or other Liabilities for Taxes with respect to taxable periods for which the limitations period has not run. The Company has not waived any statute of limitations in respect of Taxes or agreed to any extension of time with respect to a Tax assessment or deficiency.

(i) Neither the Company nor Seller has distributed stock or other membership interests of another Person or had its stock or other membership interests distributed by another Person in a transaction that was purported or intended to be governed in whole or in part by Code Section 355 or 361.

(j) Neither the Company nor Seller has engaged in any "reportable transaction" as defined in Code Section 6707A(c)(1) and Treasury Regulation Section 1.6011-4(b).

(k) Each agreement, contract, plan or other arrangement that is a "nonqualified deferred compensation plan" subject to Code Section 409A to which the Company is a party complies with and has been maintained in accordance with the requirements of Code Sections 409A(a)(2), (3), and (4) and any United States Department of Treasury or Internal Revenue Service guidance issued thereunder and no amount under any such plan is or have been subject to the interest and additional tax set forth under Code Section 409A(a)(1)(B). The Company has no actual or potential obligation to indemnify or otherwise "gross-up" any Person for any Taxes imposed under Code Section 4999 or 409A.

(l) Neither Buyer nor the Company will be required to include any item of income in, or exclude any item of deduction from taxable income for any taxable period (or portion thereof) ending after the Closing Date as a result of any (i) change in method of accounting for a taxable period ending on or before the Closing Date, (ii) use of an improper method of accounting for a taxable period ending on or prior to the Closing Date, (iii) "closing agreement" as described in Code Section 7121 (or any corresponding or similar provision of state, local or non-United States Tax law) executed on or before the Closing Date, (iv) intercompany transaction occurring at or prior to the Closing or excess loss account in existence at the Closing described in Treasury Regulations under Code Section 1502 (or any corresponding or similar provision of state, local or non-United States Tax law), (v) installment sale or open transaction disposition made on or before the Closing Date, (vi) prepaid amount received or deferred revenue accrued on or before the Closing Date, or


P:01274586-13:86B79.003	46

I\14146902.20

(vii) election by the Company under Code Section 108(i) (or any corresponding provision of state or local law).

(m) The Company is not party to or bound by any Tax allocation, sharing, indemnity or similar agreement. No power of attorney granted by the Company with respect to any Taxes is currently in force.

(n) The Company has never been, nor will be at the Closing, a United States real property holding corporation within the meaning of Code Section 897(c)(2) during the applicable period specified in Code Section 897(c)(1)(A)(ii).

(o) Neither the Company nor Seller is or has been a member of an "affiliated group" as defined in Code Section 1504 (or any analogous combined, consolidated, or unitary group defined under applicable law) filing a combined, consolidated, or unitary Tax Return. Neither the Company nor Seller has any liability for the Taxes of any Person under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local, or non-United States law), as a transferee or successor, by contract or otherwise.

(p) Other than as is set forth in Section 5.22(p) of the Company Disclosure Schedules, the Company is not subject to Tax in any jurisdiction (including but not limited to non-U.S. jurisdictions) other than its place of incorporation or formation by virtue of (i) having a permanent establishment or other place of business or (ii) having a source of income in that jurisdiction.

(q) The Company was a validly electing and qualifying S corporation within the meaning of Section 1361 and Section 1362 of the Code (including for this purpose any predecessor sections or provisions of the Code) since its date of formation, and continued to be a valid S corporation for federal, state and local Tax purposes until the F Reorg. At all times during its existence, Seller has been a validly electing and qualifying S corporation within the meaning of Section 1361 and Section 1362 of the Code.

(r) The Seller made an election for the Company to be treated a Qualified Subchapter S Subsidiary of the Seller within the meaning of Code Section 1361(b)(3)(B) effective as of the date of the F Reorg and such election was valid until the LLC Conversion. Since the LLC Conversion, the Company has been classified as a partnership for federal, state and local income Tax purposes and no election to cause the Company to be treated as an association within the meaning of Section 301.7701-3 of the Treasury Regulations has been made.

(s) Neither the Company nor the Seller has any potential Tax liability under Section 1374 of the Code (or any similar provision of state or local income Tax Law). The Company has not in the past five (5) years (i) acquired assets from a corporation in a transaction in which the Company’s Tax basis for the acquired assets was determined, in whole or in part, by reference to the Tax basis of the acquired assets (or any other property) in the hands of the transferor or (ii) acquired the stock of any corporation that is a Qualified Subchapter S Subsidiary.

(t) The Company has not entered into any Tax Incentive Agreements.
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Section 5.23 Insurance. The Company maintains general liability, professional liability, product liability, property, casualty, motor vehicle, workers' compensation, and other types of insurance in the amounts and under the policies described in Section 5.23 of the Company Disclosure Schedule, which insurance is in full force and effect. The Company has not received any written notice of increase in premiums with respect to, or cancellation or non-renewal of, any of its insurance policies, except for general increases in rates to which similarly situated companies are subject or as would not reasonably be expected to have a Company Material Adverse Effect. The Company has timely filed all Claims for which it is seeking payment or other coverage under any of its insurance policies. The Company has not made any Claim against an insurance policy as to which the insurer is denying coverage or defending the Claim under a reservation of rights. The Company is not in default under any insurance policy maintained by it. There is no Claim that, individually or in the aggregate with other Claims, would reasonably be expected to materially impair any current or historical limits of insurance available to the Company.

Section 5.24 Bank Accounts; Powers of Attorney. Section 5.24 of the Company Disclosure Schedule sets forth a true and complete list of (a) all bank accounts or safe deposit boxes under the control or for the benefit of the Company, (b) the names of all Persons authorized to draw on or have access to such accounts and safe deposit boxes and (c) all outstanding powers of attorney or similar authorizations granted by the Company or Seller.

Section 5.25	Customers and Suppliers.

(a) Section 5.25(a) of the Company Disclosure Schedule sets forth a true and complete list of the ten (10) largest customers of the Company, determined by dollar volume of sales, for each of the twelve (12) months ended December 31, 2017 and December 31, 2018, and for the period commencing on January 1, 2019 and ending on March 31, 2019 (collectively, the "Top Customers").

(b) Section 5.25(b) of the Company Disclosure Schedule sets forth a true and complete list of the ten (10) largest suppliers of the Company, determined by dollar volume of purchases, for each of the twelve (12) months ended December 31, 2017 and December 31, 2018, and for the period commencing on January 1, 2019 and ending on March 31, 2019 (collectively, the "Top Suppliers").

(c) During the last twelve (12) months, there has been no termination, cancellation or threatened in writing termination or cancellation of or limitation of, or any material adverse modification or change in the business relationship between the Company and any of the Top Customers or Top Suppliers, as applicable. There is no outstanding material dispute with any Top Customer or Top Supplier. To the Knowledge of the Company, (i) no Top Customer or Top Supplier, prior to or as a result of the Closing or otherwise, has threatened to cease to contract with the Company or (ii) has threatened to substantially reduce its business or otherwise materially change the terms of its relationship with the Company.

Section 5.26 No Brokers. Except for The Sage Group, LLC and Sage Capital Partners, LLC no broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or
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commission in connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of the Company.

Section 5.27	Product Warranties; Product Liabilities.

(a) Other than as set forth in the Company’s standard Terms of Service and Refund Policy, the Company has not made any express warranty or guarantee with respect to the Products. Each such Product has been in compliance in all material respects with any applicable Law, applicable government requirements, guidance, contractual commitments and express warranties, and the Company has no material Liability or material obligations for damages in connection therewith.

(b) There is no material Claim pending or, to the Knowledge of the Company, threatened in connection with any product liability arising in connection with the Products, and no Governmental Authority has commenced, or, to the Knowledge of the Company, threatened to initiate any Litigation or requested the recall of any Products, or commenced, or, to the Knowledge of the Company, threatened to initiate any Litigation to enjoin the manufacture, fabrication, advertising, distribution or development of any of the Products. The Company has not undertaken any voluntary recall of any Product where such recall was caused by an act or omission of the Company.

Section 5.28	Accounts Receivable; Inventory.

(a) All accounts receivable reflected on the Most Recent Financial Statements represent bona fide, current and valid obligations arising from sales actually made or services actually performed in the ordinary course of business, subject to any reserves adequately reflected in the Most Recent Financial Statements. Since the date of the Most Recent Financial Statements, the Company has not received written notice from any obligor of any accounts receivable that such obligor is refusing to pay or contesting payment.

(b) All of the inventories set forth on the Most Recent Financial Statements or acquired after the Balance Sheet Date (i) consist solely of materials and goods of a quality and quantity which are usable or saleable in the ordinary course of business carried on by the Company as presently conducted, net of any reserve for excessive or obsolete inventories reflected on the Balance Sheet, (ii) were acquired in the ordinary course of business, (iii) are owned free and clear of any Liens (other than Permitted Liens), and (iv) have been valued in a manner consistent with the ordinary course of business, consistently applied (including, without limitation, the method of computing overhead and other indirect expenses applied to inventory), and in accordance with GAAP.

Section 5.29 No Other Representations and Warranties. Except for the representations and warranties contained in Article IV and Article V (including the related portions of the Company Disclosure Schedules), none of the Seller, the Shareholders, the Company or any other Person has made or makes any other express or implied representation or warranty, either written or oral, on behalf of the Seller, the Shareholders or the Company, including any representation or warranty as to the accuracy or completeness of any information regarding the Company or the Seller furnished
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or made available to Buyer and its Representatives or as to the future revenue, profitability or success of the Company.

ARTICLE VI.

Representations and Warranties of Buyer

Buyer represents and warrants to Seller as of the date hereof and as of the Closing Date as follows:

Section 6.1 Organization and Power. Buyer is a corporation duly formed, validly existing and in good standing under the Laws of Delaware and has full power and authority to execute and deliver this Agreement and the Ancillary Documents to which it is a party, to perform its obligations hereunder and thereunder and to consummate the transactions contemplated hereby and thereby.

Section 6.2 Authorization. Buyer has duly authorized the execution and delivery of this Agreement and the Ancillary Documents to which it is a party and the performance of its obligations hereunder and thereunder.

Section 6.3 Enforceability. This Agreement and each of the Ancillary Documents to be executed and delivered at the Closing by Buyer constitute, or when executed and delivered will constitute, the valid and legally binding agreements of Buyer, enforceable against Buyer in accordance with their terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors' rights and to general equity principles, as applicable.

Section 6.4 No Violation. The execution and the delivery by Buyer of this Agreement and the Ancillary Documents, the performance by Buyer of its obligations hereunder or thereunder, the consummation of the transactions contemplated hereby and thereby that are required to be performed by Buyer and compliance with the terms of this Agreement and the Ancillary Documents do not and will not conflict with or violate (a) any provision of the certificate of incorporation, bylaws or similar organizational documents of Buyer or (b) any Law applicable to Buyer or by which its respective properties is bound or affected, in any material respect, except, in the case of clause (b), for any such conflict, violation, default, termination, forfeiture or other occurrence which would not prevent or materially delay Buyer from performing its obligations under this Agreement or the Ancillary Documents.

Section 6.5 Litigation. There is no Litigation pending or, to the Knowledge of Buyer, threatened against Buyer that would reasonably be expected to prevent or materially delay the ability of Buyer from carrying out its obligations under this Agreement, the Ancillary Documents or the transactions contemplated hereby or thereby. Buyer is not subject to any Order that would reasonably be expected to materially affect the ability of Buyer to carry out its obligations under this Agreement, the Ancillary Documents or the transactions contemplated hereby or thereby.

Section 6.6 Governmental Authorizations and Consents. Other than as may be required under the HSR Act, no Governmental Consent is required from any Person pursuant to applicable Law (a) in connection with the transactions contemplated by this Agreement or any Ancillary
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Documents, or (b) which is otherwise necessary to permit Buyer to perform its obligations under this Agreement or the Ancillary Documents, which, if not made or obtained, would prevent or materially delay Buyer from performing its obligations hereunder or thereunder.

Section 6.7 Acknowledgement. Buyer acknowledges and agrees that none of Seller, the Shareholders, the Company or any other Person has made any representation or warranty as to Seller, the Shareholders, the Company or this Agreement, except as expressly set forth in this Agreement (and the related portions of the Company Disclosure Schedules).

ARTICLE VII.

Covenants

Section 7.1	Conduct of the Company.

(a) During the period from the date of this Agreement through the earlier of the termination of this Agreement in accordance with its terms, and the Closing Date, except as (i) otherwise expressly contemplated by this Agreement, (ii) otherwise consented to by Buyer, in writing or (iii) set forth in Section 7.1 of the Company Disclosure Schedule, Seller shall cause the Company to, and the Company shall (w) conduct its business and operations only in the ordinary course of business consistent with past practice, (x) use commercially reasonable efforts to maintain its assets and properties and to preserve its current relationships with customers, employees, suppliers and others having business dealings with it, and (y) use commercially reasonable efforts to preserve the goodwill and ongoing operations of the Business.

(b) Without limiting the generality of the foregoing, except as otherwise expressly contemplated by this Agreement or as otherwise consented to by Buyer, in writing, during the period from the date of this Agreement through the earlier of the termination of this Agreement and the Closing Date, Seller shall cause the Company not to, and the Company shall not:

(i) Declare, accrue, set aside or pay any non-cash dividend or make any other non-cash distribution in respect of any of its Equity Securities, and shall not repurchase, redeem or otherwise reacquire any such Equity Securities other than for cash;

(ii) sell, issue, grant, authorize the issuance of, split, combine, redeem or reclassify, or purchase or otherwise acquire any (x) Equity Securities of the Company, (y) option or right to acquire any Equity Securities of the Company, or

(z) instrument convertible into or exchangeable for any Equity Securities of the Company;

(iii) modify or amend any of the organizational documents of the Company;

(iv) amend, renew, terminate or waive any Material Contract or any provision thereof other than in the ordinary course of business consistent with past practice;
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(v) enter into any new Contract that would have been a Material Contract if it had existed on the date hereof other than in the ordinary course of business consistent with past practice;

(vi) enter into any Contract that purports to limit, curtail or restrict the kinds of businesses in which it or its existing or future Affiliates may conduct their respective businesses, or the Persons with whom it or its existing or future Affiliates can compete or to whom it or its existing or future Affiliates can sell products or deliver services or the Person or class of Persons it may solicit for employment, or the acquisition of any business;

(vii) acquire (x) by merging or consolidating with, or by purchasing Equity Securities in or substantial portion of the assets of, or by any other means, any Person or division thereof or (y) any assets that are material, individually or in the aggregate, to the Company, except purchases of inventory in the ordinary course of business consistent with past practice;

(viii) adopt a plan or agreement of complete or partial liquidation, dissolution, merger, consolidation, restructuring, recapitalization or other material reorganization of the Company;

(ix) divest, sell, transfer, lease, license, pledge or otherwise dispose of, or permit a Lien on any asset of the Company, other than the sales of products or services in the ordinary course of business consistent with past practice;

(x) disclose any trade secret or Confidential Information to any Person other than to Employees (but only current Employees) that are subject to confidentiality or non-disclosure covenants protecting against further disclosure, or sell, encumber, abandon or allow to lapse any Intellectual Property other than in the ordinary course of business consistent with past practice;

(xi) change its fiscal year or its accounting policies or procedures except to the extent required to conform

with GAAP;

(xii) settle or compromise any pending or threatened Litigation in excess of twenty-five thousand dollars

($25,000);

(xiii) make any capital expenditure with respect to the Company in excess of twenty-five thousand dollars

($25,000) in the aggregate;

(xiv) waive any right of the Company under the confidentiality provisions of any Contract entered into with

respect to the Business;

(xv) (A) terminate or amend any Plan or any employee benefit plan, agreement or arrangement that would have been a Plan if it had existed on the date hereof, (B) enter into, establish or adopt any employee benefit plan, agreement or arrangement that would have been a Plan if it had existed on the date hereof, (C) enter into or adopt any employment or severance agreement that would have been an Employee Agreement if it had existed on the date hereof,
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(D) become party to, establish, adopt, amend, negotiate, enter, withdraw from, or terminate any collective bargaining, labor, works counsel, or similar agreement or arrangement in each case except to the extent required by Law or as expressly contemplated by this Agreement, and (E) pay any bonus, profit-sharing payment, cash incentive payment or similar payment other than in the ordinary course of business consistent with past practice;

(xvi) hire any new officer or terminate the services of any existing officer other than for cause or promote or change the title or any employees (retroactively or otherwise);

(xvii) increase or make any change in the rate of annual or other compensation, commission opportunities, bonus opportunities, or other direct or indirect remuneration payable, or agree to pay, conditionally or otherwise, any bonus, incentive, retention, change in control payment or other compensation, retirement, welfare, fringe or severance benefit or vacation pay, to or in respect of any Employee, Consultant, or other individual service provider, except (A) in connection with across-the-board promotions or periodic reviews of employees (but not directors or officers) in the ordinary course of business consistent with past practice and (B) to the extent required by the terms of any Plan, Consultant Agreement or Employee Agreement disclosed in Section 5.21(a) of the Company Disclosure Schedule;

(xviii) increase, fund, grant, accelerate the vesting of, or enhance any rights, benefits or payments, fund benefits or make any material determinations under any Plan (including taking any of the foregoing actions in respect of payments);

(xix) loan or advance any money or any other property to any Employee, Consultant, or other individual

service provider;

(xx) terminate Employees in such numbers as would trigger any Liability under the WARN Act;

(xxi) file or cause to be filed any Tax Return with respect to the Company, amend any Tax Return, enter into any closing agreement, make, change or revoke any Tax election, adopt or change any Tax method of accounting, change its Tax year, settle or compromise any Tax audit, Litigation, other proceeding or assessment, surrender any right to claim a refund of Taxes, agree to extend or waive the statute of limitations in respect of any Taxes or assessment, or take any other similar action relating to the filing of any Tax Return or the payment of any Tax, or fail to comply with any obligation or requirement under any Tax Incentive Agreement (including any requirement relating to employment, wages or maintenance of operations);

(xxii) abandon, disclaim, dedicate to the public, sell, assign or grant any security interest in, to or under any Company Intellectual Property, Company IT Asset or Company Intellectual Property Contract, including failing to perform or cause to be performed all applicable filings, recordings and other acts, or to pay or cause to be paid all required fees and Taxes, to maintain and protect its interest in the Company Intellectual Property, Company IT Assets and Company Intellectual Property Contracts;
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(xxiii) grant to any Person any license with respect to any Company Intellectual Property or Company IT Asset, except non-exclusive licenses granted in connection with the sale or license of Company products in the ordinary course of business consistent with past practice, or enter into any covenant not to sue with respect to any Company Intellectual Property or Company IT Asset;

(xxiv) develop, create or invent any Intellectual Property jointly with any Person;

(xxv) fail to invoice any customer or fail to pursue collection of any accounts receivable from any customer, or accelerate the collection of, or discount any accounts receivable from any customer; or

(xxvi) authorize, agree, resolve or consent to any of the foregoing.

Section 7.2	Certain Tax Matters.

(a) (i) Shareholders shall cause Seller to prepare and timely file all Pre-Closing Tax Period Tax Returns of the Company required to be filed prior to the Closing Date, and shall timely pay all Taxes reflected as due with respect to such Tax Returns.

(i) Buyer shall prepare or cause to be prepared, and timely file or cause to be timely filed, all Pre-Closing Tax Period Tax Returns of the Company (other than the Tax Returns referred to in Section 7.2(a)(i)), and shall pay or cause to be paid all Taxes reflected as due on such Tax Returns. Seller shall pay to Buyer, not later than five (5) Business Days before such Taxes are due, the amount of such Taxes paid by Buyer or the Company pursuant to this Section 7.2(a)(ii).

(ii) Buyer shall prepare and file, or cause to be prepared and filed, all Tax Returns of the Company that relate to any Straddle Period and shall pay or cause to be paid the Taxes reflected as due on such Tax Returns. Shareholders shall cause Seller to pay to Buyer, no later than five (5) Business Days before such Taxes are due, the Pre-Closing Date Share of any such Taxes.

(b) Buyer, Seller and Shareholders shall cooperate fully, as and to the extent reasonably requested by any party, in connection with (i) the filing of Tax Returns pursuant to this Section 7.2, (ii) any other Tax Returns required to be filed in connection with the transactions contemplated hereby (including required filings under Section 6043 or Section 6043A of the Code or the Treasury Regulations thereunder), and (iii) any Tax Contest. Such cooperation shall include the retention and (upon the other party's request) the provision of Business Records and information reasonably relevant to any such Tax Return or Tax Contest and making Employees available on a mutually convenient basis to provide additional information and explanation of any material provided hereunder. Buyer shall and Shareholders shall cause Seller to (A) retain all Business Records with respect to Tax matters pertinent to the Company and the Company's assets or activities, as applicable, relating to any taxable period beginning before the Closing Date until the expiration of the statute of limitations (and, to the extent notified by Buyer or Seller, any extensions thereof)
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of the respective taxable periods, and abide by all record retention agreements entered into with any Taxing Authority, and (B) give the other party reasonable written notice prior to transferring, destroying or discarding any such Business Records and, if the other party so requests, Buyer or Seller, as the case may be, shall allow the other party to take possession of such Business Records. The Company and Seller acknowledge that no provision of this Agreement requires Buyer to provide any party any right to access or review any Tax Return or Tax work papers of Buyer or any Affiliate thereof (other than the Company).

(c) Allocation.

(i) The portion (the “Allocation”) of the Closing Consideration Amount (and all other amounts treated as consideration for the purchase of the interest in the Company for U.S. federal income Tax purposes) that shall be allocated to the Company’s unrealized receivables, as defined under Section 751(c) of the Code and the Treasury Regulations thereunder, and the Company’s inventory items, as defined under Section 751(d) of the Code and the Treasury Regulations thereunder, shall be an amount equal to the Tax basis plus One Thousand Dollars ($1,000.00) for each of these two categories. The exact dollar amount of each such allocation shall be determined by the Seller and the Buyer within 90 days after the Closing Date. Buyer, the Company, Seller, and the Shareholders shall, unless required pursuant to a determination within the meaning of Section 1313(a)(1) of the Code, (A) file all Tax Returns consistent with the Allocation, (B) furnish all notifications, statements, file Form 8308 as required, and fulfill all other obligations set forth in Section 6050K of the Code and the Treasury Regulations thereunder, consistent with the Allocation, (C) not take any action inconsistent therewith upon any audit or examination of any Tax Return or in any other filing or proceeding relating to Taxes, and (D) cooperate with each other in case of a challenge by a Taxing Authority to the Allocation.

(d) Seller and Buyer shall each be responsible for and shall pay fifty percent (50%) of all Transfer Taxes. Shareholders shall cause Seller to timely prepare all necessary Tax Returns and other documentation with respect to all such Transfer Taxes and shall provide a draft copy of such Tax Returns and other documentation to Buyer at least ten (10) days prior to the due date for such Tax Returns for Buyer's review and comment. Shareholders shall cause Seller to timely file, or cause to be timely filed, all such Tax Returns, and Buyer shall reasonably cooperate with Shareholders and Seller as may be necessary to effectuate such filings, and, if required by applicable Law, Buyer will, and will cause its Affiliates to, join in the execution of any such Tax Returns and other documentation.

(e) All Tax sharing, indemnification or allocation agreements or similar Contracts with respect to or involving the Company shall be terminated no later than the Closing Date and, after the Closing Date, the Company shall not be bound thereby or have any Liability thereunder. The Company, Seller and Shareholders shall take all actions necessary to terminate such Contracts prior to Closing.

(f) Following the Closing, Seller shall have the right to control the conduct of any Tax Contest involving the Taxes of the Company with respect to any Pre-Closing Tax Period, provided, however, that Seller shall (i) keep Buyer reasonably informed with respect to such Tax Contest, (ii) consider in good faith Buyer's comments to Seller regarding the conduct of or positions
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taken in such Tax Contest, and (iii) with respect to any such Tax Contest that will result in a material adverse effect to Buyer, not enter into any settlement or compromise of such Tax Contest without the prior written consent of Buyer, which consent shall not be unreasonably conditioned, delayed, or withheld.

(g) Notwithstanding anything herein to the contrary, prior to the Closing, the Company shall make all Tax payments, including all estimated Tax payments that would be made in the ordinary course of business or be required by Law.

(h) Shareholders shall cause Seller not to make, or permit any of its Affiliates (including the Company) to make, any election under Treasury Regulations § 301.7701-3 (or any analogous or similar state or local Law or regulation), as a result of which the Company would not be treated as an entity disregarded as separate from its owner pursuant to Treasury Regulations
· 301.7701-2(c)(2)(i) (or any analogous or similar state or local Law or regulation).

(i) Tax Treatment. The Buyer, the Company, Seller and their respective Affiliates all agree that for U.S. federal and applicable state income Tax purposes: (i) the F Reorg shall be treated as a reorganization within the meaning of Section 368(a)(1)

(F) of the Code, (ii) the contribution of capital by Newco to the Company following the reorganization shall be treated as the creation of a partnership between the Seller and Newco pursuant to Section 721(a) of the Code, which partnership shall continue the business of the Company and shall continue to be referred to as the “Company,” and (iii) the purchase of the Purchased Company Interests shall be treated as a taxable purchase by Buyer, and taxable sale by the Seller, of seventy five percent (75%) of the Company Interests in a recognized partnership. Buyer, the Company and Seller shall treat the transactions contemplated by this Agreement consistent with the foregoing for all Tax purposes, including in all Tax Returns and in any Tax proceedings.

Section 7.3 Access to Information Prior to the Closing. During the period from the date hereof through the earlier of the termination of this Agreement in accordance with its terms and the Closing Date, the Company shall, and Shareholders shall cause the Company to, give Buyer and its authorized Representatives reasonable access during regular business hours to all offices, Real Property and Business Records of the Company as Buyer may reasonably request. With respect to any such access or visit, (i) Buyer and its Representatives shall take such action as is deemed necessary in the reasonable judgment of the Company and Shareholders to schedule such access or visits through a designated officer of the Company and in such a way as to avoid disrupting in any material respect the normal business of the Company and (ii) the Company shall not be required to take any action that would constitute a waiver of the attorney-client or other privilege; provided, however, that with respect to any information that the Company deems privileged in the case of clause (ii), Seller shall use commercially reasonable efforts to take, or cause to be taken, all such alternative actions or things necessary, proper or advisable to make such information available.

Section 7.4	Confidentiality.

(a) During the period from the date hereof through the earlier of the termination of this Agreement in accordance with its terms and the Closing Date, Buyer shall, and shall cause its controlled Representatives to keep the Confidential Information confidential and not disclose
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any of it to any Person in any manner whatsoever; provided, however, that Buyer may (i) make any disclosure of the Confidential Information to which Seller gives its prior written consent, (ii) disclose any of such information to its controlled Representatives who need to know such information and who are advised of the confidentiality obligations that attach to the Confidential Information (it being agreed that Buyer will be responsible for any violation of the provisions of this Section 7.4(a) by any of its controlled Representatives), and (iii) disclose that information which, on the advice of counsel, is required to be disclosed by Law or pursuant to a demand of any Governmental Authority (which requirement or demand shall not have been caused by any act of Buyer or its controlled Representatives in violation of this Agreement). Notwithstanding the foregoing, in the event that Buyer or any of its controlled Representatives are required to or believe they are required by Law to disclose any of the Confidential Information, such party shall, to the extent legally permissible, provide Seller with prompt written notice of any such requirement so that Seller or Shareholders may seek (at its cost and expense) a protective order or other appropriate remedy and/or waive compliance with the provisions of this Agreement; provided that, in the event that such protective order or other appropriate remedy or waiver by Seller is not obtained or granted, and Buyer or its controlled Representatives are nonetheless, on the advice of counsel, required by Law to disclose Confidential Information, Buyer or its controlled Representatives may disclose to, or as required by, the applicable Governmental Authority, only that portion of the Confidential Information that such counsel advises is legally required to be disclosed (and any such disclosure shall be made only to such Persons to whom such counsel advises such information is legally required to be disclosed); provided, that Buyer and its controlled Representatives exercise commercially reasonable efforts (at their cost and expense) to preserve the confidentiality of the Confidential Information, including by reasonably cooperating with Seller to obtain an appropriate protective order or other reliable assurance that confidential treatment will be accorded the Confidential Information.

(b) Following the Closing, Shareholders and Seller shall, and shall cause their respective Representatives to,

(i) keep the Confidential Information confidential and not disclose any of it to any Person in any manner whatsoever, and (ii) not use the Confidential Information directly or indirectly in any way detrimental to the Company or its Affiliates; provided, however, that Shareholders and Seller may (A) make any disclosure of the Confidential Information to which Buyer gives its prior written consent, (B) disclose any of such information to their respective Representatives who need to know such information and who are advised of the confidentiality obligations that attach to the Confidential Information (it being agreed that Shareholders and Seller will be responsible for any violation of the provisions of this Section 7.4(b) by any of their respective Representatives), and (C) disclose that information which, on the advice of their counsel, is required to be disclosed by Law or pursuant to a demand of any Governmental Authority (which requirement or demand shall not have been caused by any act of Shareholders or Seller or their respective Representatives in violation of this Agreement). Notwithstanding the foregoing, in the event that Shareholders, Seller or their respective Representatives are required to or believe they are required by Law to disclose any of the Confidential Information, such party shall, to the extent legally permissible, provide Buyer with prompt written notice of any such requirement so that Buyer and the Company may seek (at their cost and expense) a protective order or other appropriate remedy and/or waive compliance with the provisions of this Agreement; provided, that in the event that such protective order or other appropriate remedy or waiver by Buyer is not obtained or granted,
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and Shareholders, Seller or their respective Representatives, are nonetheless, on the advice of counsel, required by Law to disclose Confidential Information, Shareholders, Seller or their respective Representatives may disclose to, or as required by, the applicable Governmental Authority only that portion of the Confidential Information which such counsel advises is legally required to be disclosed (and any such disclosure shall be made only to such Persons to whom such counsel advises such information is legally required to be disclosed); provided that Shareholders, Seller and their respective Representatives exercise commercially reasonable efforts (at their cost and expense) to preserve the confidentiality of the Confidential Information, including by reasonably cooperating with Buyer and the Company to obtain (at their cost and expense) an appropriate protective order or other reliable assurance that confidential treatment will be accorded the Confidential Information.

Section 7.5 Public Announcements. The initial press release regarding this Agreement shall be made at such time and in such form as Buyer and Seller agree. If Buyer and Seller cannot agree on the initial press release, then, from the date hereof until the Closing, either such party shall be permitted to make any disclosure that may be required by Law or the rules or regulations of any exchange to which it is subject; provided that the party proposing to issue any press release or similar public announcement or communication in compliance with any such disclosure obligations shall use commercially reasonable efforts to consult in good faith with the other party before doing so. Following the Closing and the initial press release, none of Buyer, the Company, Seller or either Shareholder or any of their respective Affiliates shall issue or make any subsequent press release or public statement with respect to this Agreement or the transactions contemplated hereby containing any substantive information in addition to that previously permitted to be disclosed pursuant to this Section 7.5 without the prior consent of Buyer and Seller, except as (a) may be required by Law or the rules or regulations of any exchange to which it is subject or (b) consistent with any previous internal or external public disclosures regarding this Agreement and the transactions contemplated hereby; provided that the party proposing to issue any press release or similar public announcement or communication in compliance with any such disclosure obligations shall use commercially reasonable efforts to consult in good faith with the other party before doing so. Notwithstanding anything herein to the contrary, Buyer may, without consultation with or consent of Seller, disclose any information concerning the transactions contemplated hereby that it deems appropriate in its reasonable judgment, in light of its status as a publicly owned company, including to securities analysts and institutional investors and in press interviews (x) prior to the Closing, to the extent such information is contained in or consistent with a communications plan approved by Seller (which approval shall not be unreasonably withheld or delayed) or (y) following the Closing, as determined by Buyer in its reasonable business judgment.

Section 7.6 Release. Effective as of the Closing, Shareholders and Seller, on behalf of themselves and their respective Affiliates and each of his, its and their respective officers, directors, managers, employees, agents, heirs, personal representatives, successors and assigns (the "Releasing Parties"), hereby releases, acquits and forever discharges the Company and any and all of its successors and assigns, together with all its present and former directors, officers, employees, agents and Representatives (the "Released Parties"), from any and all Claims, that such Releasing Party ever had, has or may have against any of the Released Parties for, upon, or by reason of any matter, transaction, act, omission or thing whatsoever arising under or in connection with any of the Released Parties, known or unknown, from the beginning of time through and including the Closing Date,
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other than obligations arising under this Agreement or the Ancillary Documents. Each Shareholder, on behalf of himself and the other Releasing Parties, understands the significance of this release of unknown Claims and waiver of statutory protection against a release, on behalf of himself and the other Releasing Parties, of unknown Claims, and acknowledge and agree that this waiver is an essential and material term of this Agreement. Each Shareholder, on behalf of himself and the other Releasing Parties, acknowledges that Buyer will be relying on the waiver and release provided in this Section 7.6 in connection with entering into this Agreement and that this Section 7.6 is intended for the benefit of, and to grant third party beneficiary rights to each Released Party to enforce this Section 7.6.

Section 7.7 Employee Matters. Seller shall use its commercially reasonable efforts to cause the Company and each Key Employee to enter into their respective Key Employee Agreements at Closing.

Section 7.8 Affiliate Arrangements. On or prior to the Closing, the Company shall terminate all Affiliate Arrangements in a manner and on such terms that shall not subject the Company, Buyer or their respective Affiliates to any ongoing obligations or require the Company to make any termination or indemnity or other payments on or after the Closing Date.

Section 7.9	Commercially Reasonable Efforts.

(a) Subject to the terms and conditions set forth herein and to applicable Law, each of the parties shall cooperate and use its respective commercially reasonable efforts to take, or cause to be taken, such appropriate action, and do, or cause to be done, and assist and cooperate with the other parties in doing, such things necessary, proper or advisable to consummate and make effective the transactions contemplated hereby, including obtaining all necessary consents, registrations, notices, applications and filings as required by any Governmental Authority or applicable Law or as required by any Contract, lease or agreement, including those disclosed in Section 5.4 and Section 5.5 of the Company Disclosure Schedule.

(b) As soon as reasonably practicable following the date hereof (but no later than seven (7) Business Days following the date hereof) and pursuant to the applicable requirements of the HSR Act, the parties shall cause to be filed with the U.S. Federal Trade Commission ("FTC") and the Antitrust Division of the U.S. Department of Justice ("DOJ") Notification and Report Forms relating to the transactions contemplated hereby (including seeking early termination of the waiting period under the HSR Act). Buyer and Seller each shall (a) promptly supply the other party with any information which may be required in order to effectuate such filings and (b) respond as promptly as practicable to any inquiry received from the FTC or the DOJ for additional information or documentation. Each of Buyer and Seller shall (i) promptly notify the other party of any material communication between that party and the FTC or the DOJ and, subject to applicable Law, discuss with and permit the other party to review in advance any proposed written communication to any of the foregoing; (ii) consult with the other party in advance of participating in any meeting or discussion with the FTC, DOJ, or any other Governmental Authority with respect to any filing, investigation or inquiry concerning the transactions contemplated hereby and, to the extent permitted by such Governmental Authority, give the other party the opportunity to attend and participate thereat; and (iii) subject to applicable Law, furnish the other party with copies of all written
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correspondence and communications between it or its Affiliates and their respective Representatives and any Governmental Authority with respect to the transactions contemplated by this Agreement; provided, however, that materials provided to the other party pursuant to this Section 7.9(b) may be redacted (x) to remove references concerning the valuation or future plans for the Business, (y) as necessary to comply with contractual obligations and (z) as necessary to address reasonable privilege concerns; provided, further, that the parties may, as they deem advisable, designate any competitively sensitive materials provided to the other under this Section 7.9 or any other section of this Agreement as "outside counsel only." Such materials and the information contained therein shall be given only to outside counsel of the recipient and any consultants engaged by outside counsel and will not be disclosed by such outside counsel to employees, officers, or directors of the recipient without the prior written consent of the party providing such materials. Subject to Section 7.9(c) and upon the terms and conditions set forth herein, each of the parties shall use commercially reasonable efforts to take, or cause to be taken, such actions and to do, or cause to be done, and to assist and cooperate with the other parties in doing, such things, necessary, proper or advisable to make effective the transactions contemplated hereby, including obtaining the expiration or termination of any applicable waiting periods under the HSR Act and approvals, if any, from the Governmental Authorities set forth in Section 5.5 of the Company Disclosure Schedule. Buyer, on the one hand, and Seller or the Company, on the other hand, shall each be responsible for paying fifty percent (50%) of all filing fees under the HSR Act (or as otherwise required in accordance with this Section 7.9(b)) in connection with the transactions contemplated hereby.

(c) Notwithstanding anything herein to the contrary, nothing contained in this Agreement shall require or obligate Buyer or any of its Affiliates to, and neither the Company nor Seller shall, without the prior written consent of Buyer: (i) in the event that any administrative or judicial action or proceeding is instituted (or threatened to be instituted) by a Governmental Authority or private party challenging any of the transactions contemplated hereby, agree to defend any such action or actions; (ii) commence any Litigation with any Governmental Authority or third party; (iii) commit, agree or otherwise become subject to any restriction, condition, limitation or other understanding on or with respect to the operation of the business of Buyer or any of its Affiliates or the business of the Company; (iv) agree or otherwise be required to license, sell or otherwise dispose of, hold separate (through the establishment of a trust or otherwise), or divest itself of any business, assets or operations of Buyer or any of its Affiliates or the business of the Company; or (v) pay or commit to pay any material amount of cash or other consideration, or incur or commit to incur any material Liability or other obligation, in connection with obtaining any authorization, consent, Order, registration or approval.

Section 7.10	Non-Competition and Employee Non-Solicit.

(a) From (i) the Closing Date until the fifth anniversary of the Closing Date (the "Restricted Period"), none of Seller or Shareholders, nor any of their respective Affiliates (each, a "Restricted Party") shall, directly or indirectly, engage in, own, have any financial interest in, manage or operate a business the same as, substantially similar to, or which materially competes with, the Business as it is currently conducted, other than the Company; provided, however, that the beneficial ownership (within the meaning of Section 13(d) of the Securities Exchange Act of 1934) of less
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than two percent (2%) of the outstanding shares of common stock of a publicly held corporation that is engaged in the Business shall be permitted.

(b) The broadest geographic scope enforceable by Law for the restrictions set forth in Section 7.10(a) shall be applicable, as follows, which geographic scope the Restricted Parties represent is coextensive with the geographic scope of the Business:

(i) everywhere in the World that has access to the Business because of the availability of the Internet;

(ii) everywhere in the World that a Restricted Party has the ability to compete with the Business through the

Internet;

(iii) each state, commonwealth, territory, province and other political subdivision located in North America and the United Kingdom;

(iv) each state, commonwealth, territory, province and other political subdivision located in the United States of America;

(v) California and any other state, commonwealth, territory or other political subdivision in which the Company has engaged in the Business in the one (1) year period immediately preceding the Closing;

(vi) California and any other state, commonwealth, territory or other political subdivision in which the Company has performed any services or sold any products in the one (1) year period immediately preceding the Closing; and

(vii) California and any other state, commonwealth, territory or other political subdivision where the Company has or had an office out of which it operated the Business at any time in the one (1) year period immediately preceding the Closing.

(c) During the Restricted Period, none of the Restricted Parties shall, whether for their own account or for the account of any Person, directly or indirectly:

(i) call upon, solicit, accept any business of, contact or have any communication with any Person who is a customer or supplier or prospective customer or supplier of the Company as of the Closing, or who was a customer or supplier or prospective customer or supplier of the Company at any time within the twenty-four (24) month period immediately preceding the Closing for the purpose of: (A) diverting or attempting to divert or influence any business of such customer or supplier or prospective customer or supplier to any competitor of the Company or Buyer; (B) marketing, selling, distributing, leasing or providing any products or services in competition with the Business, the Company or Buyer; or (C) otherwise interfering in any fashion with the operations being conducted by the Company as
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of the Closing or with any operations conducted by Buyer during the Restricted Period;

(ii) cause, induce or attempt to cause or induce any customer, supplier, licensee, licensor, franchisee, distributor, employee, consultant or other Person who is a business relation of the Company as of the Closing or who was a customer, supplier, licensee, licensor, franchisee, distributor, employee, consultant or business relation of the Company within the twenty-four (24) month period immediately preceding the Closing, to cease doing business with the Business, the Company or Buyer, to deal with any competitor of the Business, the Company or Buyer or in any way interfere with the relationship between any such customer, supplier, licensee, licensor, franchisee, distributor, employee, consultant or business relation and the Business, the Company or Buyer; or

(iii) solicit for employment or attempt to solicit otherwise, endeavor to entice away, hire or retain any Person who is an employee, independent contractor or other personnel of the Company as of the Closing or who was an employee, independent contractor or other personnel of the Company at any time within the twelve (12) month period immediately preceding the Closing, except pursuant to a general solicitation which is not directed specifically to any such employees; provided, that nothing in this shall prevent a Restricted Party from soliciting or hiring (A) any employee whose employment has been terminated by the Company or Buyer or (B) after 90 days from the date of termination of employment, any employee whose employment has been terminated by the employee.

(d) The nature and scope of the foregoing protection has been carefully considered by Buyer, Seller and Shareholders. Seller and Shareholders each acknowledge and agree that the covenants contained in this Section 7.10 are essential elements of this Agreement and that but for these covenants, Buyer would not have agreed to acquire the Purchased Company Interests or otherwise become party to this Agreement. Buyer, Seller and Shareholders hereby agree and acknowledge that the duration, scope and geographic areas applicable to such provisions are fair, reasonable and necessary and that adequate compensation has been received by Seller for such obligations. If, however, for any reason any court determines that any such restrictions are not reasonable or that consideration is inadequate, such restrictions shall be interpreted, modified or rewritten to include as much of the duration, scope and geographic area identified in this Section 7.10 as will render such restrictions valid and enforceable, and the other provisions hereof shall remain in full force and effect.

(e) Notwithstanding anything herein to the contrary, in the event of a breach or threatened breach of this Section 7.10, Buyer shall be entitled, without the posting of a bond or other security, to an injunction restraining such breach or threatened breach, and Seller and each Shareholder acknowledge the inadequacy of relief in damages with respect thereto. The foregoing shall not be construed as prohibiting any party from pursuing any other remedy available to it for such breach or threatened breach.
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Section 7.11 No Solicitation. Between the date hereof and the Closing Date, none of the Restricted Parties shall directly or indirectly (including by way of providing information regarding the Company or the Business to any Person or providing access to any Person), (i) solicit any offer, proposal or inquiry (oral, written or electronic), or encourage or facilitate the solicitation of any offer, proposal or inquiry (oral, written or electronic) relating to any potential Competing Transaction, (ii) participate in, continue or engage in any discussion or negotiation relating to, furnish any information concerning the Company, or the Business or properties of the Company, with respect to, afford access to its properties, Business Records in connection with, or facilitate in any other manner any effort or attempt by any Person other than Buyer to make or seek, any potential Competing Transaction, or (iii) enter into any agreement, arrangement or understanding (oral, written or electronic) relating to any potential Competing Transaction. Seller shall promptly notify Buyer if any such offer or inquiry is received by, any such information is requested from, or any such negotiation or discussion is sought to be initiated or continued with, the Company, Seller or any of their respective Representatives, including the nature and terms of any of the foregoing, the identity of the parties involved and any modification to the nature or terms relating to any potential Competing Transaction. Shareholders shall, and shall cause Seller and the Company and their respective Affiliates to advise their applicable officers, directors, shareholders and employees of the existence of the foregoing covenants, and Shareholders shall, and shall cause Seller and the Company and their respective Affiliates to respond to any inquiry received by their Representatives regarding any Competing Transaction by stating that the Company, Seller, Shareholders and their respective Affiliates are subject to the foregoing covenants.

Section 7.12 Loan Agreement. Buyer covenants and agrees that the Company shall not be made a “Loan Party” under the Credit Agreement or be made a party or guarantor under the Credit Agreement or any other credit facility or loan agreement entered into by Buyer or any Affiliate of Buyer, at any time prior to the Final Put/Call Closing Date (as defined in the Put/Call Agreement).

Section 7.13	LLC Conversion. Seller and Shareholders shall cause the LLC Conversion to occur prior to Closing.

Section 7.14 Payment of Sale Bonuses. At the Closing, (i) Buyer shall deposit with or as directed by the Company from the Closing Consideration Amount the amount described in Schedule 7.14 (the “Bonus Payment Amount”), and (ii) the Company will then cause its payroll provider to pay from the Bonus Payment Amount the Sale Bonuses, less applicable taxes and withholdings, in the amounts and to the persons identified in Schedule 7.14. The parties agree that the Sale Bonuses shall be treated for all purposes as a pre-Closing obligation of the Company and that any tax deduction or expense allocation for the Sale Bonuses will belong exclusively to and be reported exclusively by Seller based on an interim closing of the books of the Company as of the Closing Date.

Section 7.15 R&W Insurance Policy. Prior to the Closing, Buyer shall (a) bind the R&W Insurance Policy; and (b) pay or cause to be paid all costs and expenses related to the R&W Insurance Policy, including the total premium, underwriting costs, brokerage commissions and other fees and expenses of such policy.
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ARTICLE VIII.

Closing; Conditions to Closing


63

Section 8.1 Deliveries by Seller, Shareholders and the Company. At the Closing, the Company, Seller and CGI shall deliver or cause to be delivered to Buyer:

(a) certificates representing all of the Purchased Company Interests, to the extent such Company Interests are certificated, duly endorsed in blank, free and clear of all Liens and any other instruments of transfer, duly endorsed in blank, and to the extent not certificated, appropriate instruments of transfer, duly endorsed in blank, in each case, in form and substance reasonably satisfactory to Buyer;

(b) pay-off letters (such documents collectively, the "Pay-Off Letters") duly executed by the holders of all Indebtedness as set forth on Section 8.1(b) of the Company Disclosure Schedule, indicating (i) the amounts required in order to pay in full all such Indebtedness (such amounts collectively, the "Pay-Off Amount") and (ii) that upon payment of such Indebtedness, all outstanding obligations of the Company arising under or related to such Indebtedness shall be repaid and extinguished in full and that upon receipt of such payment, such Person shall release its Liens and other security interests in, and agree to deliver UCC-3 termination statements and such other documents or endorsements necessary to release of record its Liens and other security interests in, and the same shall be terminated and of no further force and effect, the assets and properties of the Company;

(c) certificates of good standing with respect to the Company, Seller and CGI issued by the Secretary of State of the State of California as of a date not more than two (2) Business Days prior to the Closing Date;

(d) following receipt by Seller of the Closing Consideration Amount, written confirmation that the Closing Consideration Amount has been received;

(e) a copy of the Put/Call Agreement, duly executed by Seller and CGI;

(f) a copy of the Escrow Agreement, duly executed by Seller;

(g) copies of the Key Employee Agreements, duly executed by each Key Employee;

(h) a copy of the Company Operating Agreement, duly executed by Seller and CGI;

(i) a copy of the Administrative Services Agreement, duly executed by Seller;

(j) a copy of the Special Escrow Agreement, duly executed by Seller;

(k) a copy of the Subordinated Pledge Agreement, duly executed by Seller;

(l) a copy of the resolutions of (i) the Company's board of managers, certified by the secretary or other appropriate officer of the Company as having been duly and validly adopted and being in full force and effect, authorizing the execution and delivery of this Agreement and the Ancillary Documents to which the Company is a party and the performance by the Company of its
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obligations hereunder and thereunder and (ii) the board of directors (or equivalent body) of Seller, certified by an authorized signatory of Seller as having been duly and validly adopted and being in full force and effect, authorizing the execution and delivery of this Agreement and the Ancillary Documents and the performance by Seller of its obligations hereunder and thereunder;

(m) an officer's certificate, signed by a duly authorized officer of Seller and dated as of the Closing Date, certifying the fulfillment of the conditions set forth in Section 8.4(c), Section 8.4(d) and Section 8.4(e); and

(n) such documents of further assurance reasonably necessary and typical for transactions similar to the transactions being consummated at the Closing.

Section 8.2	Deliveries by Buyer. At the Closing, Buyer shall deliver or cause to be delivered to Seller:

(a) the Closing Consideration Amount;

(b) a copy of the Put/Call Agreement, duly executed by Buyer;

(c) a copy of the Escrow Agreement, duly executed by Buyer and Escrow Agent;

(d) copies of the Key Employee Agreements, each duly executed by the Company;

(e) a copy of the Company Operating Agreement, duly executed by Buyer;

(f) a copy of the Administrative Services Agreement, duly executed by Buyer;

(g) a copy of the Special Escrow Agreement, duly executed by Buyer;

(h) a copy of the Subordinated Pledge Agreement, duly executed by Buyer;

(i) an officer's certificate, signed by a duly authorized officer of Buyer and dated as of the Closing Date, certifying the fulfillment of the conditions set forth in Section 8.3(c) and Section 8.3(d); and

(j) such documents of further assurance reasonably necessary and typical for transactions similar to the transactions being consummated at the Closing.

Section 8.3 Conditions to Seller's Obligations. The obligations of Seller to consummate the transactions contemplated hereby are subject to the fulfillment at or prior to the Closing of each of the following conditions (any or all of which may be waived in whole or in part by Seller):

(a) No Injunction. No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any legal proceeding or Order (whether temporary, preliminary or permanent), in any case which is in effect and which prevents or prohibits consummation of the transactions contemplated hereby.
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(b) HSR Act. Any applicable waiting period under the HSR Act relating to the transactions contemplated hereby shall have expired or been terminated.

(c) Representations and Warranties. The representations and warranties of Buyer set forth in Section 6.1 (Organization and Power), Section 6.2 (Authorization) and Section 6.3 (Enforceability) shall be true and correct in all respects, as of the date hereof and as of the Closing Date, except that representations and warranties made as of a specified date, shall be measured only as of such specified date. Each of the other representations and warranties made by Buyer contained in this Agreement or in any certificate or other writing delivered by Buyer pursuant hereto shall be true and correct in all material respects, except that any such representation or warranty that includes any qualification as to "material", or "materiality" or "material adverse effect" (or any correlative terms) shall be true and correct in all respects, as of the date hereof and as of the Closing Date, except for representations and warranties made as of a specified date, which shall be measured only as of such specified date.

(d) Performance. Buyer shall have performed and complied in all material respects with all the terms, provisions and conditions of this Agreement to be complied with and performed by Buyer at or prior to Closing.

(e) R&W Insurance Policy. Buyer shall have obtained and bound the R&W Insurance Policy.

(f) Deliveries. Seller shall have received the deliveries contemplated by Section 8.2.

Section 8.4 Conditions to Buyer's Obligations. The obligations of Buyer to consummate the transactions contemplated hereby are subject to the fulfillment at or prior to the Closing of each of the following conditions (any or all of which may be waived in whole or in part by Buyer).

(a) No Injunction. No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any legal proceeding or Order (whether temporary, preliminary or permanent), in any case which is in effect and which prevents or prohibits consummation of the transactions contemplated hereby.

(b) HSR Act. Any applicable waiting period under the HSR Act relating to the transactions contemplated hereby shall have expired or been terminated.

(c) Representations and Warranties. (i) The representations and warranties of Seller set forth in Section 4.1 (Organization and Power), Section 4.2 (Authorization and Enforceability), Section 4.7 (No Brokers), Section 5.1 (Organization and Power), Section 5.2 (Authorization and Enforceability), Section 5.3 (Capitalization of the Company; No Subsidiaries) and Section 5.26 (No Brokers) (collectively, the "Fundamental Representations") shall be true and correct in all respects, as of the date hereof and as of the Closing Date, except those Fundamental Representations made as of a specified date, which shall be measured only as of such specified date, and (ii) each of the other representations and warranties made by Seller and/or the Shareholders contained in this Agreement or in any certificate or other writing delivered by Seller and/or the
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Shareholders pursuant hereto shall be true and correct in all material respects except that any such representation or warranty that includes any qualification as to "material", "materiality", or "Company Material Adverse Effect" (or any correlative terms) shall be true and correct in all respects as of the date hereof and as of the Closing Date, except for representations and warranties made as of a specified date, which shall be measured only as of such specified date.

(d) Performance. Each of the Company and Seller shall have performed and complied in all material respects with all the terms, provisions and conditions of this Agreement to be complied with and performed by such party at or prior to Closing.

(e) No Material Adverse Effect. Since the date of this Agreement, there shall not have been a Company Material

Adverse Effect.

(f) Employment Arrangements. The Key Employee Agreements shall be in full force and effect, and Buyer shall have determined, in its reasonable judgment, that each of the individuals' party thereto is ready, willing and able to fully perform his obligations in accordance with his or her respective Key Employee Agreement following the Closing.

(g) Consents and Approvals. All of the consents or notifications set forth in Section 8.4(g) of the Company Disclosure Schedule shall have been obtained or made at or prior to Closing.

(h) Deliveries. Buyer shall have received the deliveries contemplated by Section 8.1.

ARTICLE IX.

Survival; Indemnification

Section 9.1 Survival of Representations and Warranties. All of the representations and warranties of the parties set forth in this Agreement shall terminate and expire, and shall cease to be of any force or effect on the date following the twenty-four (24) month anniversary of the Closing Date, and all Liability with respect to breaches of such representations and warranties shall thereupon be extinguished (except to the extent a Claim with respect thereto has been made prior to such time in which case such representations and warranties shall survive until such Claim is resolved). Notwithstanding the foregoing, the representations and warranties of Seller set forth in (a) Section 5.18 (Environmental Matters), Section 5.20 (Employee and Labor Matters), Section 5.21 (Employee Benefits) and Section 5.22 (Tax Matters), shall survive, and all Liability with respect to breaches of such representations and warranties, shall continue in full force and effect until the date following sixty (60) days after all applicable statutes of limitations, including written waivers and written extensions have expired with respect to the matters addressed therein and (b) the Fundamental Representations, and all Liability with respect to breaches of such representations and warranties, shall survive for the applicable statute of limitation. Notwithstanding anything in this Article IX to the contrary, in the event that any breach or alleged breach of any representation or warranty by (i) the Company, Seller or the Shareholders results from fraud or Willful Breach of the Company, Seller or Shareholders, or (ii) Buyer results from fraud or Willful Breach of Buyer, then, in each case, such representation or warranty shall survive the Closing and the consummation of
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the transactions contemplated hereby and shall continue in full force and effect for the applicable statutes of limitation. To the extent the survival periods of the representations and warranties as set forth in this Section 9.1 are greater than or less than the survival period under the applicable statute of limitations, the Parties expressly understand, acknowledge and agree that the survival periods set forth in this Section 9.1 are intended to alter such applicable statutes of limitations.

Section 9.2 Indemnification by Seller and Shareholders. Subject to Section 9.4 below, from and after the Closing, Seller and each Shareholder, jointly and severally, shall indemnify, defend and hold harmless Buyer, its Affiliates (including the Company), and their respective officers, directors, employees, shareholders, representatives, successors and assigns (collectively, "Buyer Indemnitees") from and against any and all Losses incurred by Buyer Indemnitees arising out of, in connection with or relating to:

(a) any misrepresentation, inaccuracy or breach of any representation or warranty made by Seller or either Shareholder in this Agreement or any of the Ancillary Documents;

(b) any breach or failure by Seller, either Shareholder or the Company to comply with, perform, or discharge any obligation, agreement, or covenant made by Seller, or such Shareholder or the Company in this Agreement or the Ancillary Documents;

(c) any Company Transaction Expenses to the extent not taken into account in reducing the Closing Consideration Amount or taken into account in the calculation of the Final Purchase Price Adjustment Statement;

(d) any Indebtedness of the Company existing on the Closing Date to the extent not taken into account in reducing the Closing Consideration Amount or taken into account in the calculation of the Final Purchase Price Adjustment Statement;

(e) Seller Taxes; and

(f) any actual or alleged violation of the Fair Labor Standards Act of 1938, as amended, or any similar state or local laws governing or related to the misclassification of employees as exempt or non-exempt or the payment or failure to pay wages, overtime, or other benefits.

Section 9.3 Indemnification Obligations of Buyer. From and after the Closing, Buyer shall indemnify, defend and hold harmless Seller, Shareholders, their respective Affiliates, and their respective officers, directors, employees, shareholders, representatives, successors and assigns (collectively, "Seller Indemnitees") from and against any and all Losses incurred by Seller Indemnitees arising out of, in connection with or relating to:

(a) any misrepresentation, inaccuracy or breach of any representation or warranty made by Buyer in this Agreement or any of the Ancillary Documents; and

(b) any breach or failure by Buyer to comply with, perform, or discharge any obligation, agreement, or covenant made by Buyer in this Agreement or the Ancillary Documents.
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Section 9.4	Limitations on Indemnification Obligations.

(a) Seller and Shareholders shall not be required to indemnify Buyer Indemnitees with respect to any Claim for indemnification arising out of, in connection with or relating to matters described in Section 9.2(a) unless and until the aggregate amount of all such Claims for such matters exceeds six hundred fifty thousand dollars ($650,000) (the "Basket"), in which event Buyer Indemnitees will be entitled to recover Losses in excess of the Basket arising out of, in connection with or relating to such matters pursuant to Section 9.4(c) below; provided, however, the Basket shall not apply to any breach of the Fundamental Representations or any breach of Seller's or Shareholders' representations and warranties constituting a Willful Breach.

(b) Except for Exempted Losses, the aggregate amount required to be paid by Seller Indemnitees pursuant to Section 9.2(a) shall not exceed in the aggregate six hundred fifty thousand dollars ($650,000) (the "Indemnification Cap").

(c) From and after the Closing, the sole and exclusive sources of payment of any Losses based upon, arising out of, with respect to, or by reason of an event or occurrence described in Section 9.2(a), shall be (i) first, Buyer’s own funds until the amount of Losses equals the Basket, (ii) second, the then-remaining Escrow Funds up to an amount equal to the Indemnification Cap, (iii) third, the R&W Insurance Policy and (iv) fourth, solely with respect to Exempted Losses, by payment from the Seller Indemnitees.

(d) The aggregate amount of all Losses for which Seller and Shareholders shall be liable for Exempted Losses shall be limited to the Purchase Price.

(e) Payments by Seller Indemnitees pursuant to Section 9.2 in respect of any Losses shall be reduced by an amount equal to any insurance proceeds and any indemnity, contribution or other similar payment (net of the out-of-pocket costs reasonably incurred in obtaining such payment and any related increase in insurance costs or premiums caused as a result of such claim) actually received by Buyer Indemnitees in respect of any such Loss. The Buyer Indemnitees shall use commercially reasonable efforts (which shall not include commencing any litigation or incurring material expenses) to recover under insurance policies (including the R&W Insurance Policy) all amounts of Losses that would otherwise be recoverable from the Seller and/or the Shareholders under this Article IX.

(f) For the purposes of determining any inaccuracy in or breach of, or the amount of any Losses related to the inaccuracy in or breach of, any of the representations or warranties as set forth in this Agreement, the representations and warranties set forth in this Agreement shall be considered without regard to any qualifications as to "material", "materiality" or "Company Material Adverse Effect" (or any correlative terms) set forth therein. In no event shall any Seller Indemnitee be liable to any Buyer Indemnitees for any punitive, incidental, consequential, special or indirect damages, including loss of future revenue or income or profit, loss of business reputation or opportunity relating to the breach or alleged breach of this Agreement, or diminution of value or any damages based on any type of multiple.
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(g) Subject to the limitations on indemnification obligations set forth in this Section 9.4, and solely with respect to

(i) Exempted Losses and (ii) Losses indemnified pursuant to Section 9.2(b) – (f), Buyer Indemnitees shall have the right to satisfy any unpaid indemnification obligation by offsetting or withholding such amount against a portion of the Contingent Payment to be paid to Seller pursuant to the terms of Section 3.5; provided, that Buyer Indemnitees shall not be permitted to offset or withhold any amounts that are subject to a Contested Claim (as defined in the Escrow Agreement) under the Escrow Agreement, to the extent (and only to the extent) that there are sufficient funds remaining in the Escrow Account to pay and satisfy in full such Contested Claim. For the avoidance of doubt, in respect of any portion of the Contingent Payment that is off-set or withheld, if any such Claims are finally resolved in favor of Seller Indemnitees (whether by mutual agreement or otherwise), or if the portion of the Contingent Payment that is off-set or withheld by Buyer exceeds the amount ultimately payable to Buyer Indemnitees in respect of such Claim, Buyer shall promptly pay to Seller Indemnitees the excess amount off-set or withheld in respect of such Claim but only to the extent that such amount is otherwise payable by Buyer in accordance with the terms of this Agreement plus interest at a rate of eight percent (8%) per annum at the date of off-set until the date of payment.

(h) Each Buyer Indemnitee shall take, and shall cause its Affiliates to take, all commercially reasonable steps to mitigate any Loss upon becoming aware of any event or circumstance that would be reasonably expected to, or does, give rise thereto, including incurring costs only to the minimum extent necessary to remedy the breach that gives rise to such Loss.

(i) Except in the case of fraud, Buyer’s sole and exclusive remedy with respect to any and all Claims or Losses arising from or related to the matters described in Section 9.2(a) – (f) above shall be pursuant to the indemnification provisions set forth in this Article IX.

Section 9.5	Procedure with Respect to Direct Claims.

(a) Any Claim by an Indemnified Party on account of a Loss which does not result from a Third-Party Claim (a "Direct Claim") shall be asserted by the Indemnified Party giving the Indemnifying Party giving prompt written notice of the nature of the Direct Claim in reasonable detail together with all material written evidence thereof and shall include a good faith estimate of the amount, of the Direct Claim. The failure to make such prompt delivery of such written notice by an Indemnified Party to the Indemnifying Party shall not, itself, relieve the Indemnifying Party from any Liability under this Article IX with respect to such Direct Claim for which it would otherwise be liable, except to the extent the Indemnifying Party is actually materially prejudiced.

(b) The Indemnifying Party shall have thirty (30) days after receipt of such notice to respond in writing to such Direct Claim. If the Indemnifying Party shall deny Liability, in whole or in part, such written notice to the Indemnified Party shall be accompanied by a reasonably detailed description of the basis for denial. During such 30-day period, the Indemnified Party shall allow the Indemnifying Party and its professional advisors to investigate the matter or circumstance giving rise to the Direct Claim, and whether and to what extent any amount is payable in respect of the Direct Claim and the Indemnified Party shall reasonably assist the Indemnifying Party’s investigation by giving such prompt information and assistance (including access to the Indemnified Party’s premises and personnel and the right to examine and copy any accounts, document and
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records) as the Indemnifying Party or any of its professional advisors may reasonably request. If the Indemnifying Party fails to deliver such written notice to the Indemnified Party by 5:00 P.M. (Eastern Time) on the last day of the thirty (30) day period, the Indemnifying Party shall be deemed to have conceded the entire amount of the Direct Claim and, notwithstanding anything herein to the contrary, the Indemnified Party shall be entitled to the entire amount of the Direct Claim. If the Indemnifying Party denies Liability for such Direct Claim, in whole or in part, the parties shall attempt to resolve the dispute as promptly as possible. If the parties fail to resolve the dispute within thirty (30) days after the Indemnified Party received a written notice from the Indemnifying Party denying the Direct Claim, then the Indemnified Party shall be free to pursue such remedies as may be available under this Agreement.

Section 9.6	Procedure with Respect to Third-Party Claims.

(a) If any Indemnified Party receives notice of the assertion or commencement of any action, suit, claim or other legal proceeding made or brought by any Person who is not a party to this Agreement or an Affiliate of a party to this Agreement or a Representative of the foregoing (a "Third-Party Claim") against such Indemnified Party with respect to which the Indemnifying Party is obligated to provide indemnification under this Agreement, the Indemnified Party shall give the Indemnifying Party prompt written notice thereof. The failure to give such prompt written notice shall not itself, however, relieve the Indemnifying Party of its indemnification obligations for which it would otherwise be liable, except and only to the extent that the Indemnifying Party forfeits rights or defenses or otherwise prejudices the defense of such claim by reason of such failure. Such notice by the Indemnified Party shall describe the Third-Party Claim in reasonable detail, shall include copies of all material written evidence thereof and shall indicate the estimated amount, if reasonably practicable, of the Loss that has been or may be sustained by the Indemnified Party.

(b) The Indemnifying Party shall have the right to participate in, or by giving written notice to the Indemnified Party, to assume the defense of any Third-Party Claim at the Indemnifying Party’s expense and by the Indemnifying Party’s own counsel, and the Indemnified Party shall cooperate in good faith in such defense. In the event that the Indemnifying Party assumes the defense of any Third-Party Claim, subject to Section 9.6(c), it shall have the right to take such action as it deems necessary to avoid, dispute, defend, appeal or make counterclaims pertaining to any such Third-Party Claim in the name and on behalf of the Indemnified Party. The Indemnified Party shall have the right, at its own cost and expense, to participate in the defense of any Third-Party Claim with counsel selected by it subject to the Indemnifying Party’s right to control the defense thereof. If the Indemnifying Party elects not to compromise or defend such Third-Party Claim or fails to promptly notify the Indemnified Party in writing of its election to defend as provided in this Agreement, the Indemnified Party may, subject to Section 9.6(c), pay, compromise, defend such Third-Party Claim and seek indemnification for any and all Losses based upon, arising from or relating to such Third-Party Claim. Notwithstanding anything to the contrary contained in this Article IX, the Seller and the Shareholders (a "Seller Indemnitor") shall not have the option to assume the defense of any such Third-Party Claim (i) which seeks any remedy other than monetary damages, (ii) which Thirty-Party Claim, or the assumption by the Seller Indemnitor of the defense of which Third-Party Claim, Buyer Indemnitee reasonably determines (A) would adversely affect
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the continuing business operations of Buyer Indemnitee or any of its Affiliates or their relationships with customers, clients, suppliers or other third parties with whom Buyer Indemnitee or any of its Affiliates has a material business relationship or (B) is a Third-Party Claim involving a criminal matter or Litigation in which the third party is a Governmental Authority or (iii) which claim is covered by the R&W Insurance Policy and the Losses arising from or relating to such Third-Party Claim are in excess (or are reasonably likely to be in excess) of the retention under such R&W Insurance Policy; provided that in each such case, Buyer Indemnitee shall have the right to control the defense of such matter and the Seller Indemnitor shall have the right to participate in the defense of such matter at the Seller Indemnitor’s own cost and expense).

(c) The Indemnifying Party shall be entitled to enter into settlement of any Third-Party Claim at its sole but reasonable discretion; provided, however, that such settlement shall not include any admission of liability or misconduct on the part of the Indemnified Party without the prior written consent of the Indemnified Party (which consent shall not be unreasonably withheld or delayed). If the Indemnified Party has assumed the defense pursuant to Section 9.6(b), it shall be entitled to enter into settlement of any Third-Party Claim at its sole but reasonable discretion and further seek indemnification from the Indemnifying Party pursuant to the terms of this Agreement.

(d) Regardless of which party assumes the defense of such matter, the parties shall cooperate with one another in connection therewith. Such cooperation shall include making available all non-privileged Business Records and other documents and materials that are relevant to the defense of such matter and making employees, officers and advisors available to provide additional information or to act as a witness or respond to legal process.

Section 9.7 Tax Matters. The parties shall treat any indemnity payment made pursuant to this Article IX as an adjustment to the Purchase Price for all Tax purposes, except as otherwise required by applicable Law. Notwithstanding anything to the contrary contained in this Article IX, all procedures relating to Tax Contests shall be governed exclusively by the provisions of Section 7.2(f).

Section 9.8	Calculation of Losses.

(a) The amount of any Losses payable under this Article IX by the Seller and/or the Shareholders shall be net of any amount actually recovered by the Buyer Indemnitees under applicable insurance policies (net of any premium increase or other out-of-pocket expense, including co-payments, incurred by such Buyer Indemnitee in collecting such amount). If Buyer Indemnitees receive any amount under any applicable insurance policy subsequent to an indemnification payment by the Seller and/or the Shareholders, then such Buyer Indemnitee shall reimburse the Seller and/or the Shareholders for any payment made or expense incurred by the Seller and/or the Shareholders in connection with providing such indemnification payment (net of any premium increase or other out-of-pocket expense, including co-payments, incurred by such Buyer Indemnitee in collecting such amount).

(b) Notwithstanding anything herein to the contrary, the Seller and the Shareholders shall not be liable under this Article IX for any Losses relating to any matter to the
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extent that (A) Buyer Indemnitee shall have otherwise been fully reimbursed for such matter pursuant to, or the Loss was fully taken into account under, any other provision of this Agreement, so as to avoid duplication or "double counting" of the same Loss; or (B) without limiting the generality of clause (A), such matter was taken into account by amounts paid pursuant to Section 3.3 after the final determination of the Final Purchase Price Adjustment Statement.

Section 9.9 R&W Insurance Policy. Each party and its Representatives shall reasonably cooperate with the insurer under the R&W Insurance Policy in connection with the defense of any matter which might reasonably constitute a Loss (as defined under the R&W Insurance Policy). The insurer under the R&W Insurance Policy shall have the right to participate in the investigation, defense and settlement of any Third Party Claim (as defined in the R&W Insurance Policy) or other matter reasonably likely to be covered under the R&W Insurance Policy to the extent provided in the R&W Insurance Policy.

Section 9.10 No Waiver. The representations, warranties and covenants of the Seller and the Shareholders, and the Buyer Indemnitee's right to indemnification with respect thereto, shall not be affected or deemed waived by reason of any investigation made by or on behalf of the Buyer or any Buyer Indemnitee or by reason of the fact that Buyer or any Buyer Indemnitee knew or should have known that any such representation or warranty is, was or might be inaccurate or by reason of Buyer's waiver of any condition set forth in Section 8.4, as the case may be.

ARTICLE X.

Termination

Section 10.1 Termination. This Agreement may be terminated and the transactions contemplated hereby may be abandoned:

(a) at any time, by mutual written agreement of Buyer and Seller;

(b) by Buyer, at any time prior to the Closing, if (i) any of the Company, Seller or the Shareholders is in breach, in any material respect, of the representations, warranties or covenants made by it in this Agreement, (ii) such breach is not cured within twenty (20) Business Days of written notice of such breach from Buyer (to the extent such breach is curable) and (iii) such breach, if not cured, would render the conditions set forth in Section 8.4(c) or (d) incapable of being satisfied; provided, however, that Buyer shall not be entitled to terminate this Agreement pursuant to this Section 10.1(b) if there has been a violation or breach of this Agreement by Buyer that has prevented or would prevent satisfaction of any conditions set forth in Section 8.3;

(c) by Seller, at any time prior to the Closing, if (i) Buyer is in breach, in any material respect, of the representations, warranties or covenants made by it in this Agreement, (ii) such breach is not cured within twenty (20) Business Days of written notice of such breach from Seller (to the extent such breach is curable) and (iii) such breach, if not cured, would render the conditions set forth in Section 8.3(c) or (d) incapable of being satisfied; provided, however, that Seller shall not be entitled to terminate this Agreement pursuant to this Section 10.1(c) if there has been a violation or breach of this Agreement by the Company or Seller that has prevented or would prevent satisfaction of any conditions set forth in Section 8.4;
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(d) by Buyer or Seller, at any time after September 30, 2019 (the "End Date") if the Closing shall not have occurred on or prior to such date; provided that the right to terminate this Agreement under this Section 10.1(d) shall not be available to such party if the action or inaction of such party or any of its Affiliates has been a principal cause of or resulted in the failure of the Closing to occur on or before such date and such action or failure to act constitutes a breach of this Agreement;

(e) by Buyer or Seller if any Governmental Authority shall have enacted, issued, promulgated, enforced or entered any Law or Order, or refused to grant any required consent or approval, that has the effect of making the consummation of the transactions contemplated by this Agreement illegal or that otherwise prohibits the consummation of transactions contemplated by this Agreement and such Law, Order or other action shall have become final and non-appealable; or

(f) by Seller if (i) Buyer does not consummate the transactions contemplated by this Agreement on or prior to the day the Closing is required to occur pursuant to Section 2.1, (ii) Seller shall have irrevocably confirmed in writing to Buyer that it is ready, willing and able to consummate the transactions contemplated by this Agreement on the date of such confirmation and throughout the five (5) Business Day period following delivery of such confirmation and (iii) Buyer fails to effect the Closing by the earlier to occur of (x) five (5) Business Days following the date on which the Closing shall have occurred pursuant to Section 2.1 or (y) the End Date.

Section 10.2 Procedure Upon Termination. In the event of the termination of this Agreement and the abandonment of the transactions contemplated hereby, written notice thereof shall be given by a terminating party to the other parties, and this Agreement shall terminate and the transactions contemplated hereby shall be abandoned without further action by any of the parties.

Section 10.3	Effect of Termination. If this Agreement is validly terminated pursuant to Section 10.1, then:

(a) Buyer on the one hand, and Seller and Shareholders on the other hand, shall promptly cause to be returned to Seller or Buyer, as applicable, or cause the destruction of, all documents and information obtained in connection with this Agreement and the transactions contemplated hereby and all documents and information obtained by either party in connection with Buyer's investigation of the Company, including any copies made by or supplied to Buyer, Seller or any of their respective Representatives of any such documents or information. Notwithstanding the foregoing, one copy of such documents or information may be retained by each of Buyer and Seller's external legal counsel for evidentiary purposes in the case of any legal proceedings or threatened legal proceedings relating to this Agreement or any of the transactions contemplated hereby; and each of Buyer and Seller need not delete from its electronic archival systems any information archived in an integrated fashion with other, unrelated information of Buyer or Seller, as applicable, as long as Buyer and Seller make no effort to retrieve such archived information.

(b) In the event the Seller validly terminates this Agreement in accordance with Section 10.1(f), the Seller may elect, in lieu of its rights and other remedies under this Agreement, to require payment from Buyer of an amount equal to all of the Sellers, the Company’s and the
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Shareholders’ costs and expenses, including, without limitation, fees and disbursements of counsel and accountants, incurred in connection with this Agreement and the transactions contemplated hereby up to a maximum of $500,000 (the “Termination Fee”), by wire transfer of immediately available funds not later than the second (2nd) Business Day following Seller’s written notice to Buyer of its election. In the event Seller elects to receive the Termination Fee and the Termination Fee is timely paid to Seller, the Termination Fee shall be the sole and exclusive remedy of the Seller, the Shareholders and the Company against the Buyer for any and all Losses that may be suffered based upon, resulting from or arising out of any breach of any covenant or agreement in this Agreement or circumstances giving rise to such breach or termination. This Section 10.3(b) shall survive any termination of this Agreement.

(c) No party shall have any duties or obligations to the other parties hereto after the date of such termination and none of the parties will have any further liability hereunder; provided, however, (i) except as provided in Section 10.4, no such termination shall relieve any party from Liability for any fraud or Willful Breach by that party, and (ii) Section 7.5, this Section 10.3, Section 10.4 and Article XI shall remain in full force and effect and survive any termination of this Agreement (together with any corresponding defined terms) in accordance with their respective terms. For purposes of this Agreement, the term "Willful Breach" means a breach of a covenant or other agreement set forth in this Agreement that is a consequence of an act or failure to act by the breaching party with the actual knowledge that the taking of such act or failure to take such act would, or would reasonably be expected to, cause a breach of this Agreement.

Section 10.4 Exclusive Remedy. From and after the date of this Agreement until the Closing, the sole and exclusive remedy of each party in the event of a breach (including any Willful Breach) of any representation, warranty, covenant or agreement set forth in this Agreement by another party will be (i) termination of this Agreement in accordance with Section 10.1 and pursuit of the post-termination remedies permitted under Section 10.3, or (ii) specific performance in accordance with Section 11.11. For the avoidance of doubt, while Seller may seek specific performance in accordance with Section 11.11 in no circumstance shall Seller be permitted or entitled to receive (A) payment of monetary damages prior to the termination of this Agreement, or (B) both a grant of specific performance to cause the consummation of the transactions contemplated by this Agreement and payment of any monetary damages.

ARTICLE XI.

Miscellaneous

Section 11.1 Expenses. Except as otherwise provided herein, all fees and expenses incurred in connection with this Agreement, the Ancillary Documents and the transactions contemplated hereby and thereby shall be paid by the party incurring such expenses, whether or not the transactions contemplated hereby or thereby are consummated.

Section 11.2 Notices. All notices and other communications given or made pursuant hereto shall be in writing and shall be deemed to have been duly given or made (a) as of the date delivered, if delivered personally, (b) on the date the delivering party receives confirmation of good transmission, if delivered by facsimile or E-mail (in which case, it will be effective upon receipt of confirmation of good transmission, excluding automatic acknowledgements of receipt), or (c) as
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of the date delivered, if sent by overnight courier (providing proof of delivery), to the parties at the following addresses (or at such other address for a party as shall be specified in a notice given in accordance with this Section 11.2):


If to Seller:



Creative Genius Holdings, Inc.

7979 Ivanhoe #400

La Jolla, CA 92037

Attn: Paul Goodman and Griffin Thall

E-mail: [removed]


With a copy (which shall not constitute notice) to:

Solomon Ward Seidenwurm & Smith, LLP

401 B Street, Suite 1200

San Diego, CA 92101

Attn: Michael B. Abramson

Fax: [removed]

E-mail: [removed]

If to Buyer:	Vera Bradley Holdings, LLC

c/o Vera Bradley, Inc.

12420 Stonebridge Road

Roanoke, Indiana 46808

Attn: Chief Administrative & Legal Officer – Mark Dely

Fax: [removed]

E-mail: [removed]

With a copy (which shall not constitute notice) to:

Ice Miller LLP

One American Square, Suite 2900

Indianapolis, Indiana 46282-0200

Attn: Stephen J. Hackman

Fax: [removed]

E-mail: [removed]

Section 11.3 Governing Law. This Agreement and all controversies arising out of, in connection with or relating to it shall in be governed by, and construed in accordance with, the Laws of the State of Delaware applicable to agreements made and entirely to be performed within Delaware by its citizens, including all matters of construction, validity and performance.

Section 11.4 Entire Agreement. This Agreement, together with the Exhibits hereto, the Company Disclosure Schedule and the Ancillary Documents, constitute the entire agreement between the parties concerning the subject matter hereof and supersede all previous agreements, written or oral, relating to the subject matter hereof.
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Section 11.5 Severability. Should any provision of this Agreement or the application thereof to any Person or circumstance be held invalid or unenforceable to any extent: (a) such provision shall be ineffective to the extent, and only to the extent, of such unenforceability or prohibition and shall be enforced to the greatest extent permitted by Law, (b) such unenforceability or prohibition in any jurisdiction shall not invalidate or render unenforceable such provision as applied to other Persons or circumstances or in any other jurisdiction, (c) such unenforceability or prohibition shall not affect or invalidate any other provision of this Agreement and (d) the parties shall negotiate in good faith to modify this Agreement so as to effect the original intent of the parties as closely as possible in a reasonable manner so that the transactions contemplated hereby may be consummated as originally contemplated to the fullest extent possible. Moreover, if any term or other provision of this Agreement shall be invalid, illegal or incapable of being enforced by any rule of law or public policy because it is excessively broad as to duration, scope, activity or subject, the parties intend that such provision shall be deemed modified to the minimum degree necessary to make such provision valid and enforceable under applicable Law and that such modified provision shall thereafter be enforced to the fullest extent permitted under applicable Law.

Section 11.6 Amendment. Neither this Agreement nor any of the terms hereof may be terminated, amended, supplemented or modified orally, but only by an instrument in writing signed by Buyer and Seller; provided that the observance of any provision of this Agreement may be waived in writing by the party that will lose the benefit of such provision as a result of such waiver.

Section 11.7 Effect of Waiver or Consent. At any time prior to the Closing, any party may, (a) waive any inaccuracies in the representations and warranties of any other party hereto, (b) extend the time for the performance of any of the obligations or acts of any other party hereto or (c) unless prohibited by applicable Law, waive compliance by any other party with any of the agreements contained herein or, except as otherwise provided herein, waive any of such party's conditions. Notwithstanding the foregoing, no failure or delay by Seller or Buyer in exercising any right hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right hereunder. Any agreement on the part of a party hereto to any such extension or waiver shall be valid only if set forth in an instrument in writing signed on behalf of such party.

Section 11.8 Parties in Interest; Limitation on Rights of Others. The terms of this Agreement shall be binding upon, and inure to the benefit of, the parties and their respective successors and assigns. Nothing in this Agreement, whether express or implied, shall be construed to give any Person (other than the parties and their respective successors and assigns and as expressly provided herein) any legal or equitable right, remedy or claim under or in respect of this Agreement or any covenants, conditions or provisions contained herein, as a third party beneficiary or otherwise; provided that Buyer Indemnitees who are not otherwise a party to this Agreement shall be express third party beneficiaries of this Agreement.

Section 11.9 Assignability. This Agreement shall not be assigned by Seller without the prior written consent of Buyer or by Buyer without the prior written consent of Seller; provided that Buyer may assign all or any portion of its rights and obligations under this Agreement without
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such consent to (a) an Affiliate of Buyer and/or (b) any wholly owned U.S. Subsidiary of Buyer, in each case which assignment shall not relieve Buyer of its obligations hereunder.

Section 11.10	Jurisdiction; Court Proceedings; Waiver of Jury Trial.

(a) Any Litigation against any party to this Agreement arising out of, in connection with or relating to this Agreement shall be brought solely in any state or federal court in the State of Delaware (the "Chosen Courts") and each of the parties submits to the exclusive jurisdiction of the Chosen Courts for the purpose of any such Litigation; provided that a final judgment in any such Litigation may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by Law. Each party irrevocably and unconditionally agrees not to assert any (i) objection that it may ever have to the laying of venue of any such Litigation in either Chosen Court, (ii) Claim that any such Litigation brought in either Chosen Court has been brought in an inconvenient forum and (iii) Claim that either Chosen Court does not have personal jurisdiction over such party with respect to such Litigation.

(b) Each party agrees that service of process in any Litigation may be made by mailing a copy thereof by registered or certified mail or by overnight courier service, postage prepaid, to it at its address specified herein. Nothing in this Agreement will affect the right of any party to serve process in any other manner permitted by Law.

(c) EACH OF THE PARTIES TO THIS AGREEMENT HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY RIGHT TO TRIAL BY JURY OF ANY ACTION (I) ARISING UNDER THIS AGREEMENT OR

(AI) IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES, OR ANY OF THE TRANSACTIONS RELATED HERETO, IN EACH CASE, WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER AT LAW OR IN EQUITY, BASED IN CONTRACT OR IN TORT OR OTHERWISE. EACH PARTY HEREBY FURTHER AGREES AND CONSENTS THAT ANY SUCH ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY AND THAT THE PARTIES MAY FILE A COPY OF THIS AGREEMENT WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES TO THE WAIVER OF THEIR RIGHT TO TRIAL BY JURY.

Section 11.11	Remedies.

(a) The parties agree that irreparable harm for which monetary damages, even if available, would not be an adequate remedy in the event that the parties hereto do not perform the provisions of this Agreement (including failing to take such actions as are required of such party hereunder to consummate the transactions contemplated by this Agreement) in accordance with its specified terms or otherwise breach such provisions. Accordingly, except as provided in Section 11.11(c), the parties hereto acknowledge and agree that in the event of any breach or threatened breach by Seller on the one hand, or Buyer, on the other hand, or any of their respective covenants or obligations set forth in this Agreement, Buyer, on the one hand, and Seller, on the other hand, shall be entitled to an injunction, specific performance and other equitable relief to prevent breaches of this Agreement and to enforce specifically the terms and provisions hereof, in addition to any other remedy to which they are entitled at law or in equity. Each of the parties hereto
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agrees that it will not oppose the granting of an injunction, specific performance or other equitable relief on the basis that any other party has an adequate remedy at law or that any award of specific performance is not an appropriate remedy for any reason at law or in equity, subject to Section 11.11(c). Subject to Section 11.11(c), each of the parties further agrees that the only permitted objection that it may raise in response to any action of equitable relief is that it contests the existence of a breach or threatened breach of this Agreement. Any party seeking an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement shall not be required to provide any bond or other security in connection with any such Order or injunction. Except as provided in Section 11.11(c), the pursuit of an injunction, specific performance or other equitable relief by any party hereto will not be deemed a waiver of the right to pursue any other right or remedy (whether at law or in equity) to which such party may be entitled at any time.

(b) Except as otherwise provided herein, any and all remedies herein expressly conferred upon a party will be deemed cumulative with and not exclusive of any other remedy conferred hereby, or by law or equity upon such party, and the exercise by one party of any one remedy will not preclude the exercise at any time of any other remedy.

(c) Notwithstanding anything herein to the contrary, it is explicitly agreed that the right of Seller to obtain an injunction, or other appropriate form of equitable relief to cause Buyer to complete the Closing shall be subject to the following: (i) all conditions set forth in Section 8.4 have been satisfied or waived (other than those conditions that by their terms are to be satisfied at the Closing; provided that each of which shall be capable of being satisfied if the Closing Date were on such date), (ii) Buyer has failed to complete the Closing in accordance with Section 2.1 when required to do so hereunder and (iii) Seller has irrevocably confirmed in writing that, if specific performance is granted, then the Closing will occur pursuant to Section 2.1.

Section 11.12 Counterparts. This Agreement may be executed by facsimile signatures and in any number of counterparts with the same effect as if all signatory parties had signed the same document. All counterparts shall be construed together and shall constitute one and the same instrument.

Section 11.13 Further Assurance. If at any time after the Closing any further action is necessary or desirable to carry out the intent of this Agreement and to fully effect the transactions contemplated by this Agreement or any other of the Ancillary Documents, each of the parties shall take such further action (including the execution and delivery of such further instruments and documents) as any other party reasonably may request. Each party shall cooperate affirmatively with the other parties, to the extent reasonably requested by such other parties, to enforce the rights and obligations herein provided.

Section 11.14	Guarantee.

(a) For purposes of this Agreement, the word "Guarantor" shall mean all and any one or more of the Guarantors, and the obligations of the Guarantors shall be joint and several. To induce Seller to enter into this Agreement, Guarantor hereby absolutely, unconditionally and irrevocably guarantees to Seller the complete and punctual payment, observance, performance and
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discharge of the obligation of Buyer to pay the Contingent Payment under this Agreement (collectively, the "Guaranteed Obligations" and such guarantee, the "Guarantee"), in each case as and when the payment of the same shall become due (including amounts that would become due from Buyer but for the operation of the automatic stay under Section 362(a) of the Bankruptcy Code, 11 U.S.C. § 362(a)). The term "obligations" is used in this Section 11.14 in its most comprehensive sense. In furtherance of the foregoing and not in limitation of any other right which Seller may have at law or in equity against Guarantor, upon the failure of Buyer to pay any of the Guaranteed Obligations when and as the same shall become due (including amounts that would become due but for the operation of the automatic stay under Section 362(a) of the Bankruptcy Code, 11 U.S.C. § 362(a)), Guarantor will upon demand pay, or cause to be paid, in cash, to Seller, an amount equal to the sum of all Guaranteed Obligations then owed to Seller.

(a) Designs represents and warrants to Seller that (i) Designs is an indirect parent company of Buyer; (ii) Designs

(A) is duly organized, validly existing and in good standing under the Laws of Indiana and (B) has full power (corporate or otherwise) and authority to execute, deliver and perform this Agreement and to perform its obligations hereunder; (iii) the execution, delivery and performance by Designs of the Guarantee have been duly authorized by all necessary corporate action of Designs, do not and will not breach, or give any Person the right to declare a default or exercise any remedy or to obtain any additional rights under, or to accelerate the maturity or performance of, or payment under, or cancel, terminate, or modify, any contract to which Designs is a party; (iv) this Guarantee constitutes the valid and legally binding obligation of Designs, enforceable against Designs in accordance with its terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors’ rights and to general equity principles, as applicable; and (v) no Governmental Consent is required in connection with the execution and delivery of this Guarantee and performance of Design’s obligations hereunder.

(b) VRA represents and warrants to Seller that (i) VRA is the ultimate parent company of Buyer; (ii) VRA (A) is duly organized, validly existing and in good standing under the Laws of Indiana and (B) has full power (corporate or otherwise) and authority to execute, deliver and perform this Agreement and to perform its obligations hereunder; (iii) the execution, delivery and performance by VRA of the Guarantee have been duly authorized by all necessary corporate action of VRA, do not and will not breach, or give any Person the right to declare a default or exercise any remedy or to obtain any additional rights under, or to accelerate the maturity or performance of, or payment under, or cancel, terminate, or modify, any contract to which VRA is a party; (iv) this Guarantee constitutes the valid and legally binding obligation of VRA, enforceable against VRA in accordance with its terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors’ rights and to general equity principles, as applicable; and (v) no Governmental Consent is required in connection with the execution and delivery of this Guarantee and performance of the VRA’s obligations hereunder.

(c) Guarantor hereby agrees that its liability for the Guaranteed Obligations set forth herein is irrevocable, absolute, independent and unconditional and shall not (i) be affected by any circumstance which constitutes a legal or equitable discharge of a guarantor or surety other than payment in full of the Guaranteed Obligations, or (ii) be released, diminished, impaired,
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reduced, or affected by any renewal, extension, adjustment, or modification of the Guaranteed Obligations agreed to in writing by Seller and Buyer in accordance with the terms of this Agreement, or by any failure of Seller to notify Guarantor thereof, and Guarantor hereby waives notice thereof (other than any notices required under this Agreement). Without limitation, Guarantor consents to any extensions of time of the Guaranteed Obligations agreed to in writing by Seller and Buyer, to any changes in the terms of the Guaranteed Obligations as agreed to in writing by Seller and Buyer, and to any settlement or adjustment with respect to the Guaranteed Obligations entered into in writing between Seller and Buyer. Except as expressly provided in this Agreement with respect to Buyer, no delays on the part of Seller in the exercise of any right or remedy with respect to any of the Guaranteed Obligations shall operate as a waiver thereof, and no single or partial exercise by Seller of any right or remedy with respect to any of the Guaranteed Obligations shall preclude any other or further exercise thereof or the exercise of any other right or remedy.

(d) Guarantor acknowledges and agrees that: (i) this Guarantee is the immediate, direct and primary obligation of Guarantor, and that Seller shall be entitled to make a demand hereunder, and pursue all of its rights and remedies against Buyer and/or Guarantor, jointly and severally, whether or not Seller has made any demand or pursued any remedies, or during the pendency of any demand made hereunder or remedies pursued, against Buyer; (ii) this Guarantee is a guarantee of payment when due and not of collectability; (iii) Guarantor’s payment of a portion, but not all, of the Guaranteed Obligations shall in no way limit, affect, modify or abridge Guarantor’s liability for any portion of the Guaranteed Obligations remaining unsatisfied; and (iv) this Guarantee is a continuing guaranty and shall remain in effect until all of the Guaranteed Obligations shall have been paid in full.

(e) Guarantor waives and agrees not to assert: (i) any right to require Seller to proceed against Buyer or any other Person, to proceed against or exhaust any collateral or other security held for the Guaranteed Obligations (except to the extent required by applicable Law in a provision which cannot be waived); (ii) any defense arising by reason of any lack of corporate or other authority; or (iii) presentment, protest and notice of dishonor. The Guaranteed Obligations shall conclusively be deemed to have been created, contracted, incurred and permitted to exist in reliance upon this Guarantee. The obligations of Guarantor hereunder are independent of and separate from the obligations of Buyer and upon the occurrence and during the continuance of any default, a separate action or actions may be brought against Guarantor, whether or not Buyer or is joined therein or a separate action or actions are brought against Buyer.

(f) So long as this Guarantee shall be in effect, Guarantor will not liquidate, wind up or dissolve itself (or suffer any liquidation or dissolution) or sell, transfer, lease or otherwise dispose of (whether in one transaction or in a series of transactions) all or substantially all of its assets, except that Guarantor may sell, transfer, lease or otherwise dispose of all or substantially all of its assets to another Person, if (i) such Person is an Affiliate of Guarantor or (ii) such Person shall expressly assume by an amendment hereto all of the obligations of Guarantor hereunder.

(g) Notwithstanding anything to the contrary in this Agreement, Guarantor may assert and is entitled to the benefits of any defense, set-off, counterclaim or any other right derived from or afforded by this Agreement or applicable Law with respect to the Guaranteed Obligations;
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and Guarantor shall not be required to pay any of the Guaranteed Obligations in the event of a dispute between Seller and Buyer with respect to whether the Guaranteed Obligations are due and payable, including without limitation any alleged breach of this Agreement or the Purchase Agreement, unless and until a final, non-appealable judgment that requires such payment is entered by a court of competent jurisdiction. Notwithstanding the foregoing, the automatic stay under Section 362(a) of the Bankruptcy Code, 11 U.S.C. § 362(a) in circumstances where Buyer is the debtor in a case pending under such Code shall not be a defense to payment that can be asserted by Guarantor, and a non-appealable final judgment against Buyer shall not be required prior to payment by Guarantor if Seller is prohibited from obtaining such a judgment solely by the application of the automatic stay or the status of Buyer as a debtor under such Code. For avoidance of doubt, in such circumstances, Guarantor can assert any other defense, set-off, counterclaim or other right of Buyer in an action by Seller to obtain payment from Guarantor.

(h) Notwithstanding anything to the contrary in this Agreement, upon Buyer’s delivery of all payments to be made by Buyer pursuant to the Guaranteed Obligations, the obligations of Guarantor under this Section 11 shall automatically terminate and the Guaranteed Obligations shall be deemed satisfied in full.

(i) Each of Designs and VRA agrees that (i) neither it nor its Affiliates will: directly or indirectly take any actions with respect to the Company in bad faith that are intended to reduce the amount of the Contingent Payment; and (ii) it will, and it will cause Buyer to, use commercially reasonable efforts to satisfy any conditions to the ability of Buyer, Designs or VRA to pay the Contingent Payment when required hereunder, which conditions are set forth in the Credit Agreement, or any renewal, restatement, amendment or replacement thereof, and that it will not, nor will it cause Buyer to, agree to any new covenant or to modify any existing covenant that would impose additional conditions or restrictions on the performance of the obligations of Buyer, Designs or VRA to pay the Contingent Payment under this Agreement (collectively, "New Conditions"), unless Designs and VRA reasonably believe at the time the covenant is entered into or modified that they will be able to perform such obligations in accordance with this Agreement.

(j) This agreement and the rights and obligations evidenced hereby are subordinate in the manner and to the extent set forth in that certain Subordination and Intercreditor Agreement (as the same may be amended, restated, supplemented or otherwise modified from time to time pursuant to the terms thereof, the "Subordination Agreement") of even date herewith among Vera Bradley Designs, Inc., Vera Bradley, Inc., Vera Bradley Holdings, LLC, the other Loan Parties party thereto, Creative Genius Holdings, Inc., Creative Genius Investments, Inc. (Creative Genius Holdings, Inc. and Creative Genius Investments, Inc. individually and collectively, the "Subordinated Creditor") and JPMorgan Chase Bank, N.A., in its capacity as administrative agent for the Senior Secured Parties defined therein ("Agent"), to the indebtedness (including interest) owed by the Loan Parties pursuant to that certain Credit Agreement among the Company, the other Loan Parties, Agent and the Lenders from time to time party thereto, and the other Senior Debt Documents (as defined in the Subordination Agreement), as such Credit Agreement and such Senior Debt Documents have been and hereafter may be amended, restated, supplemented or otherwise modified from time to time and to indebtedness refinancing the indebtedness under such agreements
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as contemplated by the Subordination Agreement; and each party to this agreement, by its acceptance hereof, irrevocably agrees to be bound by the provisions of the Subordination Agreement.

(signature page follows)


IN WITNESS WHEREOF, each of the parties hereto has caused this Agreement to be duly executed and delivered in its name and on its behalf, as of the day and year first above written.



BUYER:



VERA BRADLEY HOLDINGS, LLC




By: /s/ Robert T. Wallstrom
[image: ]

Name: Robert T. Wallstrom

Title: President and CEO

SELLER:

CREATIVE GENIUS HOLDINGS, INC.

By: /s/ Griffin Thall
[image: ]

Name: Griffin Thall

Title: President

SHAREHOLDERS:


/s/ Griffin Thall
[image: ]

Griffin Thall

/s/ Paul Goodman
[image: ]

Paul Goodman

THE COMPANY:

CREATIVE GENIUS, INC.

By: /s/ Paul Goodman
[image: ]

Name: Paul Goodman

Title: CFO
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Solely for purposes of Section 11.14:


VERA BRADLEY DESIGNS, INC.

By: /s/ Robert T. Wallstrom
[image: ]

Name: Robert T. Wallstrom

Title: President and CEO

VERA BRADLEY, INC.

By: /s/ Robert T. Wallstrom
[image: ]

Name: Robert T. Wallstrom

Title: President and CEO
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Exhibit 10.2


PUT/CALL AGREEMENT

This Put/Call Agreement (this “Agreement”) is made and entered into as of July 16, 2019, by and between Vera Bradley Holdings, LLC, a Delaware limited liability company (“Buyer”), Creative Genius Holdings, Inc., a California corporation (“Holdings”), Creative Genius Investments, Inc., a California corporation (“CGI” and together with Holdings, each a “Seller” and collectively, “Sellers”), Griffin Thall (“Thall”) and Paul Goodman (“Goodman”, and together with Thall, each a “Shareholder” and collectively, the “Shareholders”) and, solely for purposes of Section 11 hereof, Vera Bradley Designs, Inc., an Indiana corporation (“Designs”) and Vera Bradley, Inc., an Indiana corporation (“VRA”, and each of Designs and VRA a “Guarantor” and collectively, the “Guarantors”). Capitalized terms used herein but not otherwise defined shall have the meanings ascribed to them in that certain Interest Purchase Agreement, dated as of June 19, 2019, by and among Buyer, Holdings, Creative Genius, Inc., a California corporation (the “Company”), Thall and Goodman and, solely for the limited purpose set forth therein, Designs and VRA (as may be amended from time to time, the “Purchase Agreement”).

RECITALS

A. Following the execution of the Purchase Agreement, but prior to the consummation of the transactions contemplated by the Purchase Agreement, the Company converted from a California corporation to a California limited liability company.

B. Concurrently with the execution of this Agreement, Buyer purchased the Purchased Company Interests from Holdings pursuant to the Purchase

Agreement.

C. Immediately following the consummation of the transactions contemplated by the Purchase Agreement, the Company converted from a California limited liability company to an Indiana limited liability company.

D. Following the consummation of the transactions contemplated by the Purchase Agreement, Holdings holds twenty-four and eight-tenths of one percent (24.8%) of the Company Interests and CGI holds two-tenths of one percent (0.2%) of the Company Interests.

E. As a condition to Buyer’s agreement to acquire the Purchased Company Units, Buyer and Sellers desire to enter into this Agreement pursuant to which Sellers may exercise their rights to sell the remaining twenty-five percent (25%) of the Company Interests to Buyer (the “Remaining Company Interests”), and Buyer may exercise its right to purchase the Remaining Company Interests from Sellers, on the terms and conditions hereinafter set forth.

F. Thall and Goodman each own fifty percent (50%) of all of the issued and outstanding capital stock of Holdings.

G. Thall owns twenty-five percent (25%) and Goodman owns seventy-five percent of the issued and outstanding capital stock of CGI.

AGREEMENTS

In consideration of the mutual covenants and promises in this Agreement, the Parties agree as follows:

1. Definitions.

(a) “Affiliate” means, as to any Person, any other Person that, directly or indirectly, is in control of, is controlled by, or is under common control with, such Person, and includes any Person in like relation to an Affiliate. For purposes of this definition, “control” of a Person means the power, directly or indirectly, either to (a) vote ten percent (10%) or more of the securities having ordinary voting power for the election of directors of such Person or

(b) direct or cause the direction of the management and policies of such Person, whether by contract or otherwise.

(b) “Applicable EBITDA Multiple” means an amount equal to the arithmetic average of:

(i) the amount determined from the table below based on the amount of Adjusted EBITDA (as defined in the Purchase Agreement) of the Company for the twelve-month period ending on the Determination Date

	
	Trailing Twelve-Month Adjusted EBITDA
	
	EBITDA Multiple

	Less than $20,000,000.00
	6.50

	$20,000,000.00 to $29,999,999.99
	7.00

	$30,000,000.00 to $39,999,999.99
	7.50

	$40,000,000.00 to $49,999,999.99
	8.00

	$50,000,000.00 to $60,000,000.00
	8.50

	Greater than $60,000,000.00
	9.00



and

(ii) the VRA Average EBITDA Multiple, provided that, if the Company’s Adjusted EBITDA for the twelve-month period ended on the Determination Date is equal to or greater than $40,000,000.00, the amount determined pursuant to this clause (ii) shall not be less than 6.0.

Notwithstanding the foregoing,

(x) if the Company’s Adjusted EBITDA for the twelve-month period ending on the Determination Date is equal to or greater than $40,000,000.00, the Applicable EBITDA Multiple shall be the greater of (1) the amount determined pursuant to the foregoing calculation and (2) the VRA Average EBITDA Multiple; and

(y) if (1) as of the Determination Date, the VRA Enterprise Value cannot be determined because VRA's common shares were not listed on NASDAQ or another national securities exchange that provides closing price quotations on one or more relevant dates, or (2) as of the date of delivery of an Exercise Notice, a Change in Control shall have occurred, then, in each case, the Applicable EBITDA Multiple shall be equal to the amount determined pursuant to clause (i) above without regard to the amount in clause (ii) or the average of the amounts in clauses (i) and (ii).

(c) “Business” means the Company's business of designing, marketing and distributing string bracelets and rings primarily through its e-commerce site, subscription club and wholesale channels.

(d) “Change in Control” means the occurrence of any one or more of the following: (a) the acquisition of ownership, directly or indirectly, beneficially or of record, by any Person or group (within the meaning of the Securities Exchange Act of 1934, as amended, and the rules of the Securities and Exchange Commission thereunder), other than (i) Barbara Baekgaard, Patricia Miller, Michael Ray and Kim Colby and their respective heirs and descendants and any trust established for the benefit of such Persons, (ii) VRA or a corporation owned directly or indirectly by the shareholders of the VRA in substantially the same proportions as their ownership of stock of VRA, or (iii) any employee benefit plan (or related trust) sponsored or maintained by VRA or any Affiliate, of securities of VRA representing more than twenty-five percent (25%) of the combined voting power of VRA’s then outstanding securities;

(b) the occupation of a majority of the seats (other than vacant seats) on the Board of Directors of VRA by Persons who were neither (i) nominated by the Board of Directors of VRA nor (ii) appointed by directors so nominated; or (c) the consummation of (i) an agreement for the sale or disposition of all or substantially all of VRA’s assets, or (ii) a merger, consolidation or reorganization of VRA with or involving any other corporation, other than a merger, consolidation or reorganization that results in the voting securities of VRA outstanding immediately prior thereto continuing to represent (either by remaining outstanding or by being converted into voting securities of the surviving entity) at least fifty percent (50%) of the combined voting power of the voting securities of VRA (or such surviving entity) outstanding immediately after such merger, consolidation or reorganization.

(e) “Determination Date” means the last day of the month immediately preceding the month in which an Exercise Notice is delivered.

(f) “Exercise Date” means the date that is the fifth (5th) anniversary of the Closing Date (as defined in the Purchase Agreement).

(g) “Exercise Price” means, with respect to any Purchased Remaining Company Interests to be purchased at any Put/Call Closing, an

amount determined in accordance with the following formula: [(A+B-C) x OP] - UIA

where

A =	the product of (1) the Applicable EBITDA Multiple, multiplied by (2) the Adjusted EBITDA of the Company for the twelve-month period ended on the applicable Determination Date.

B =	the average amount of cash and cash equivalents (including short-term and long-term investments) on the Company’s balance sheet as of the close of business on the last day of each of the six (6) calendar months ended on the applicable Determination Date, determined in accordance with GAAP, consistently applied.

C =	the aggregate amount of Indebtedness on the Company’s balance sheet as of the close of business on the applicable Determination Date, determined in accordance with GAAP, consistently applied (provided, however, this subpart (C) will only include indebtedness that was incurred for the direct and primary benefit of the Company and not, for example, items included under subpart (g) of the definition of “Indebtedness” set forth in the Purchase Agreement or other indebtedness for which the Company was primarily a guarantor or co-obligor and not direct beneficiary).

OP = the percentage ownership of the Company represented by such Purchased Remaining Company Interests as of the close of business on the Determination Date.

UIA = the amount of any Unpaid Indemnity Amount existing on the relevant Put/Call Closing Date.

(h) “Final Put/Call Closing” means the Put/Call Closing relating to the purchase and sale of all of the Remaining Company Interests owned by Sellers as contemplated by Section 2(b)(i).
(i) “Final Put/Call Closing Date” means the date on which the Final Put/Call Closing occurs.

(j) “LLC Agreement” means that certain Operating Agreement of the Company, dated as of the date hereof, as it may be amended from time to time in accordance with the terms thereof.
(k) “New Conditions” has the meaning set forth in Section 11(j).

(l) “Outside Put/Call Exercise Date” means the date that is the tenth (10th) anniversary of the Closing Date (as defined in the Purchase

Agreement).

(m) “Person” means any individual, person, entity, general partnership, limited partnership, limited liability partnership, limited liability company, corporation, joint venture, trust, business trust, cooperative, association, governmental authority, unincorporated organization, foreign trust or foreign business organization and the heirs, executors, administrators, legal representatives, successors and assigns of the "Person" when the context so permits.

(n) “Purchased Remaining Company Interests” has the meaning set forth in Section 2(b).

(o) “Put/Call Closing” means the closing of a sale of Purchased Remaining Company Interests to Buyer in connection with the transactions contemplated by this Agreement.
(p) “Put/Call Closing Date” means the date on which the Put/Call Closing occurs.

(q) “Remaining Company Interests” has the meaning set forth in the Recitals.

(r) "Unpaid Indemnity Amount" means the amount of any indemnification obligation owed by Holdings to the Company under and pursuant to that certain Tax Resolution and Indemnity Agreement dated June 19, 2019 between Holdings and the Company that remains unpaid as of a Put/Call Closing Date, plus interest on such amount at a rate of eight percent (8%) per annum from the date such amount was required to be paid under such agreement to and including such Put/Call Closing Date.

(s) “VRA Average EBITDA Multiple” means the quotient of (A) the average of the VRA Enterprise Values as of the last day of each month in the twelve-month period ending on the Determination Date, divided by (B) the consolidated EBITDA of VRA for the twelve-month period ended on the Determination Date.

(t) “VRA Enterprise Value” means, as of the last day of any month, an amount equal to

(i) the product of (A) the number of outstanding shares of VRA, multiplied by, (B) the average of the closing prices for VRA common shares as reported by NASDAQ for the thirty (30) trading days ending on such day (or if such day is not a trading day, on the immediately preceding trading day), minus

(ii) the amount of cash and cash equivalents (including short-term and long-term investments) on the consolidated balance sheet of VRA determined in accordance with GAAP, consistently applied, plus
(iii) the amount of Indebtedness on the consolidated balance sheet of VRA determined in accordance with GAAP, consistently

applied.

2. Put Right and Call Right.

(a) Upon (i) Sellers’ delivery to Buyer of a written notice (a “Put Notice”) stating that Sellers are exercising their right hereunder to require Buyer to purchase all or a portion of the Remaining Company Interests from Sellers and specifying the Remaining Company Interests to be purchased (the “Put Right”) or (ii) Buyer’s delivery to Sellers of a written notice (a “Call Notice” and, together with a Put Notice, an “Exercise Notice”), stating that Buyer is exercising its right hereunder to require Sellers to sell all or a portion of the Remaining Company Interests to Buyer and specifying the Remaining Company Interests to be sold (the “Call Right”), Sellers shall be irrevocably and (subject to the satisfaction or waiver in writing of each of the conditions set forth in Section 3(d)) unconditionally obligated to sell to Buyer, and Buyer shall be irrevocably and (subject to the satisfaction or waiver in writing of each of the conditions set forth in Section 3(e)) unconditionally obligated to purchase from Sellers, the

Purchased Remaining Company Interests on the Put/Call Closing Date for the Exercise Price, payable at the Put/Call Closing to be held in accordance with Section 3.

(b) Sellers shall not be entitled to deliver a Put Notice and Buyer shall not be entitled to deliver a Call Notice, except

(i) on any date occurring after the Exercise Date, but not later than the Outside Put/Call Exercise Date, provided that such Exercise Notice must relate to all, but not less than all, of the Remaining Company Interests owned by Sellers on the date the Exercise Notice is delivered; and

(ii) on any date within sixty (60) days following the occurrence of a Change in Control; provided that, if the Change in Control occurs on or prior to the date that is 30 months after the date hereof, such Exercise Notice must relate to exactly 25% of the Remaining Company Interests owned by Sellers on the date the Exercise Notice is delivered; and provided, further that, if the Change in Control occurs after the date that is 30 months after the date hereof and prior to the Exercise Date, such Exercise Notice must relate to exactly 50% of the Remaining Company Interests owned by Sellers on the date the Exercise Notice is delivered.

The Remaining Company Interests specified in an Exercise Notice and to which such Exercise Notice relates are referred to herein as the “Purchased Remaining Company Interests”.

(c) Buyer shall not, and shall cause the Company not to, directly or indirectly take any actions with respect to the Company in bad faith that are intended to reduce the amount of the Exercise Price.
(d) Within thirty (30) days following the date of an Exercise Notice, Buyer shall prepare and deliver to Sellers a written statement (the "Exercise Price Statement") setting forth in reasonable detail Buyer's calculation of the Exercise Price. Within thirty (30) days following delivery by Buyer of the Exercise Price Statement, Sellers shall deliver written notice to Buyer of any good faith disagreement that Sellers have with respect to the contents thereof, which notice shall explain, in reasonable detail, the basis for such disagreement (the "Statement of Objections"). During such period, Buyer shall provide Sellers and their accountants and representatives with reasonable access, during normal business hours and upon reasonable prior notice, to the relevant books and records and employees of the Company for the purpose of facilitating Sellers' review of the Exercise Price Statement. If Sellers do not provide Buyer with a Statement of Objections within such thirty (30) day period, the Exercise Price Statement shall be deemed final, conclusive, and binding on the parties. If Sellers deliver a Statement of Objections within such thirty (30) day period, then Buyer and Sellers shall negotiate in good faith to resolve any such disagreement. If Sellers and Buyer fail to reach an agreement with respect to the calculation of the Exercise Price within thirty (30) days of Sellers’ delivery to Buyer of a Statement of Objections, then the dispute shall be submitted to the Accounting Arbitrator in accordance with the procedures set forth in Section 3.3(c) of the Purchase Agreement. Upon the decision of the Accounting Arbitrator, the Exercise Price Statement, as adjusted to the extent necessary to reflect the Accounting Arbitrator’s decision shall be revised to set forth the final determination of the Exercise Price. The prevailing party in any litigation concerning any dispute under this Section 2 will also be entitled to receive from the other party the reasonable attorneys' fees and costs incurred by the prevailing party in such action, in addition to any recovery to which it is entitled.

3. Put/Call Closing; Conditions to Put/Call Closing.

(a) Put/Call Closing. At each Put/Call Closing, Sellers shall sell and deliver to Buyer, and Buyer shall purchase from Sellers, the Purchased Remaining Company Interests specified in the Exercise Notice, and Buyer shall pay to Sellers the Exercise Price against delivery of the Purchased Remaining Company Interests to be purchased at such Put/Call Closing. Each Put/Call Closing shall occur on a Put/Call Closing Date, which date shall be established:

(i) if in connection with the exercise of the Put Right, on any date specified in a written notice (which may be the Put Notice) delivered by Sellers to Buyer, which date shall be no earlier than five (5) days and no later than fifteen (15) days after final determination of the Exercise Price to be paid at such Put/Call Closing; or

(ii) if in connection with the exercise of the Call Right, on any date specified in a written notice (which may be the Call Notice) delivered by Buyer to Sellers, which date shall be no earlier than five (5) days and no later than fifteen (15) days after final determination of the Exercise Price to be paid at such Put/Call Closing.

Notwithstanding the foregoing, if Buyer determines, in Buyer’s sole discretion, that Buyer does not have sufficient available cash (taking into consideration Buyer’s necessary working capital needs and necessary reserves, and the borrowing availability, covenants and obligations under Buyer’s financing arrangements and other contracts) to pay the entire Exercise Price on any Put/Call Closing Date, then Buyer may extend such Put/Call Closing Date for up to ninety (90) days to allow sufficient time for Buyer to arrange financing to complete the purchase of the related Purchased Remaining Company Interests. Any portion of the Exercise Price not paid at the Put/Call Closing in accordance with this Section 3(a) (after giving effect to the extension of the Put/Call Closing Date provided for herein, if any) will accrue interest at the rate of eight percent (8%) per annum until paid in full; provided that, if the failure to pay such portion of the Exercise Price at such Put/Call Closing is the result of one or more New Conditions

(as defined herein), the interest rate on such unpaid amount shall be twelve percent (12%) per annum from the applicable Put/Call Closing Date until paid in full.

(b) Deliveries by Sellers. At each Put/Call Closing, each Seller shall deliver or cause to be delivered to Buyer:

(i) certificates representing all of the Purchased Remaining Company Interests to be purchased and sold at such Put/Call Closing to the extent such Purchased Remaining Company Interests are certificated, duly endorsed in blank, free and clear of all Liens and any other instruments of transfer, duly endorsed in blank, and, to the extent not certificated, appropriate instruments of transfer, duly endorsed in blank, in each case, in form and substance reasonably satisfactory to Buyer;

(ii) a certificate of good standing with respect to each Seller issued by the Secretary of State of the State of California as of a date not more than two (2) Business Days prior to the Put/Call Closing Date;
(iii) a copy of the resolutions of the board of directors (or equivalent body) of each Seller, certified by an authorized signatory of each Seller as having been duly and validly adopted and being in full force and effect, authorizing the execution and delivery of this Agreement and the performance by such Seller of its obligations hereunder; and

(iv) an officer’s certificate, signed by a duly authorized officer of each Seller and dated as of the Put/Call Closing Date, certifying the fulfillment by such Seller of the conditions set forth in Section 3(e)(ii) and Section 3(e)(iii);

(c) Deliveries by Buyer. At each Put/Call Closing, Buyer shall deliver or cause to be delivered to Sellers:

(i) the applicable Exercise Price by wire transfer of immediately available funds to an account or accounts which shall be identified by Sellers in writing at least three (3) Business Days prior to the Put/Call Closing Date; and

(ai) an officer’s certificate, signed by a duly authorized officer of Buyer and dated as of the Put/Call Closing Date, certifying the fulfillment of the conditions set forth in Section 3(d)(ii) and Section 3(d)(iii).

(d) Conditions to Sellers’ Obligations. The obligations of Sellers to consummate the transactions contemplated hereby are subject to the fulfillment at or prior to the Put/Call Closing of each of the following conditions (any or all of which may be waived in whole or in part by Sellers):

(i) No Injunction. No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any legal proceeding or Order (whether temporary, preliminary or permanent), in any case which is in effect and which prevents or prohibits consummation of the transactions contemplated hereby.

(ii) Representations and Warranties. The representations and warranties of Buyer set forth in Section 5(a) (Organization and Power), Section 5(b) (Authorization and Enforceability) and Section 5(g) (No Brokers) shall be true and correct in all respects, as of the date hereof and as of the Put/Call Closing Date, except that representations and warranties made as of a specified date, shall be measured only as of such specified date. Each of the other representations and warranties made by Buyer contained in this Agreement or in any certificate or other writing delivered by Buyer pursuant hereto shall be true and correct in all material respects, as of the date hereof and as of the Put/Call Closing Date, except for representations and warranties made as of a specified date, which shall be measured only as of such specified date.

(iii) Performance. Buyer shall have performed and complied in all material respects with all the terms, provisions and conditions of this Agreement to be complied with and performed by Buyer at or prior to the Put/Call Closing.

(iv) Deliveries. Sellers shall have received the deliveries contemplated by Section 3(c).

(e) Conditions to Buyer’s Obligations. The obligations of Buyer to consummate the transactions contemplated hereby are subject to the fulfillment at or prior to the Put/Call Closing of each of the following conditions (any or all of which may be waived in whole or in part by Buyer).

(i) No Injunction. No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any legal proceeding or Order (whether temporary, preliminary or permanent), in any case which is in effect and which prevents or prohibits consummation of the transactions contemplated hereby.

(ii) Representations and Warranties. The representations and warranties of Sellers set forth in Section 4(a) (Organization and Power) and Section 4(b) (Authorization and Enforceability) shall be true and correct in all respects, as of the date hereof and as of the Put/Call Closing Date, except that representations and warranties made as of a specified date, shall be measured only as of such specified date. Each of the other representations and warranties made by Buyer contained in this Agreement or in any certificate or other writing delivered by Sellers pursuant hereto shall be true and correct in all material respects, as of the date hereof and as of the Put/Call Closing Date, except for representations and warranties made as of a specified date, which shall be measured only as of such specified date;

(iii) Performance. Each Seller shall have performed and complied in all material respects with all the terms, provisions and conditions of this Agreement to be complied with and performed by such party at or prior to the Put/Call Closing.

(iv) Deliveries. Buyer shall have received the deliveries contemplated by Section 3(b).

4. Representations and Warranties of Sellers. Sellers, jointly and severally, hereby represent and warrant to Buyer, as of the date hereof and as of the Put/Call Closing Date, as follows:

(a) Organization and Power. Each Seller (i) is duly organized, validly existing and in good standing under the Laws of California and (ii) has full power (corporate or otherwise) and authority to execute, deliver and perform this Agreement, to perform its obligations hereunder, and to consummate the transactions contemplated hereby.

(b) Authorization and Enforceability. The execution and delivery of this Agreement and the performance by each Seller of the transactions contemplated hereby that are required to be performed by such Seller have been duly authorized by the board of directors of such Seller in accordance with applicable Law and the articles of incorporation and bylaws of such Seller, and no other corporate (or other) proceedings on the part of such Seller (including any shareholder vote or approval) are necessary to authorize the execution, delivery and performance of this Agreement or the consummation of the transactions contemplated hereby that are required to be performed by such Seller. This Agreement constitutes the valid and legally binding agreement of each Seller, enforceable against each Seller in accordance with its terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors’ rights and to general equity principles, as applicable.

(c) No Violation. The execution and the delivery by each Seller of this Agreement, the performance by each Seller of its obligations hereunder, the consummation of the transactions contemplated hereby that are required to be performed by each Seller and compliance with the terms of this Agreement do not and will not conflict with or (a) violate any provision of the articles of incorporation, bylaws or similar organizational documents of either Seller, (b) result in any violation of or default (or an event which with or without notice or lapse of time or both would become a default), give rise to a right of termination, cause the forfeiture of any right, or require any notice or consent, under, any provision of any Contract to which either Seller is a party or by which either Seller or any of its respective properties is bound or affected, or (c) violate in any respect any Law applicable to either Seller or by which any of its respective properties is bound or affected, except, in the case of clauses (b) and (c), for any such conflict, violation, default, termination, forfeiture or other occurrence which would not prevent or materially delay either Seller from performing its obligations under this Agreement.

(d) Ownership of Equity. Each Seller has, and on the applicable Put/Call Closing Date shall have, good and valid title to and record and beneficial ownership of the Purchased Remaining Company Interests to be sold by it on such Put/Call Closing Date, and such Purchased Remaining Company Interests are, and on the applicable Put/Call Closing Date shall be (i) validly issued, fully paid, and nonassessable, and (ii) free and clear of all Liens.


(e) Governmental Authorizations and Consents. No consent (including shareholder approval), license, approval or authorization of, or registration, declaration, ruling, permit, waiver, acknowledgement or filing with, any Governmental Authority (“Governmental Consents”), is required from any Person pursuant to applicable Law (a) in connection with the transactions contemplated by this Agreement, or (b) which is otherwise necessary to permit Sellers to perform their respective obligations under this Agreement, which, if not made or obtained, would prevent or delay either Seller from performing its obligations hereunder.

(f) Litigation. There is no Claim, litigation, prosecution, proceeding or governmental or administrative investigation, hearing, arbitration, inquiry or action (collectively, “Litigation”) pending or, to the Knowledge of either Seller, threatened against either Seller that would reasonably be expected to prevent or materially delay either Seller from carrying out its obligations under this Agreement or the transactions contemplated hereby. Neither Seller is subject to any Order that would reasonably be expected to materially affect the ability of such Seller to carry out its obligations under this Agreement or the transactions contemplated hereby.

(g) No Brokers. Except as set forth in the Purchase Agreement, neither Seller nor any of either Seller’s Employees, agents or Representatives, has employed or incurred any Liability to any broker, finder or agent for any brokerage fees, finder’s fees, commissions or other amounts with respect to this Agreement or the transactions contemplated hereby.

5. Representations and Warranties of Buyer. Buyer hereby represents and warrants to Sellers, as of the date hereof and as of the Put/Call Closing Date, as follows:

(a) Organization and Power. Buyer (i) is duly organized, validly existing and in good standing under the Laws of Indiana and (ii) has full power (corporate or otherwise) and authority to execute, deliver and perform this Agreement, to perform its obligations hereunder, and to consummate the transactions contemplated hereby.

(b) Authorization and Enforceability. The execution and delivery of this Agreement and the performance by Buyer of the transactions contemplated hereby that are required to be performed by Buyer have been duly authorized by the board of directors of Buyer in accordance with applicable Law and the articles of incorporation and bylaws of Buyer, and no other corporate (or other) proceedings on the part of Buyer (including any shareholder vote or approval) are necessary to authorize the execution, delivery and performance of this Agreement or the consummation of the transactions contemplated hereby that are required to be performed by Buyer. This Agreement constitutes the valid and legally binding agreement of Buyer, enforceable against Buyer in accordance with its terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors’ rights and to general equity principles, as applicable.

(c) No Violation. The execution and the delivery by Buyer of this Agreement, the performance by Buyer of its obligations hereunder, the consummation of the transactions contemplated hereby that are required to be performed by Buyer and compliance with the terms of this Agreement do not and will not conflict with or (a) violate any provision of the articles of incorporation, bylaws or similar organizational documents of Buyer, (b) result in any violation of or default (or an event which with or without notice or lapse of time or both would become a default), give rise to a right of termination, cause the forfeiture of any right, or require any notice or consent, under, any provision of any Contract to which Buyer is a party or by which Buyer or any of its respective properties is bound or affected, or (c) violate in any respect any Law applicable to Buyer or by which any of its respective properties is bound or affected, except, in the case of clauses (b) and (c), for any such conflict, violation, default, termination, forfeiture or other occurrence which would not prevent or materially delay Buyer from performing its obligations under this Agreement.

(d) Governmental Authorizations and Consents. No Governmental Consent is required from any Person pursuant to applicable Law (a) in connection with the transactions contemplated by this Agreement, or (b) which is otherwise necessary to permit Buyer to perform its obligations under this Agreement, which, if not made or obtained, would prevent or delay Buyer from performing its obligations hereunder.

(e) Litigation. There is no Litigation pending or, to the Knowledge of Buyer, threatened against Buyer that would reasonably be expected to prevent or materially delay Buyer from carrying out its obligations under this Agreement or the transactions contemplated hereby. Buyer is not subject to any Order that would reasonably be expected to materially affect the ability of Buyer to carry out its obligations under this Agreement or the transactions contemplated hereby.

6. Transfer Restrictions. Each Seller agrees that it shall not Transfer (as such term is used in this Section 6, as defined in the LLC Agreement) any Remaining Company Interests, except in accordance with the terms of the LLC Agreement or this Agreement.

7. Non-Competition and Employee Non-Solicit.

(a) From the Final Put/Call Closing Date until the fourth anniversary of the Final Put/Call Closing Date (the "Restricted Period"), none of Sellers or Shareholders, nor any of their respective Affiliates (each, a "Restricted Party") shall, directly or indirectly, engage in, own, have any financial interest in, manage or operate a business the same as, substantially similar to, or which materially competes with, the Business as it is conducted on the Final Put/Call Closing Date, other than the Company; provided, however, that the beneficial ownership (within the meaning of Section 13(d) of the Securities Exchange Act of 1934) of less than two percent (2%) of the outstanding shares of common stock of a publicly held corporation that is engaged in the Business shall be permitted.

(b) The broadest geographic scope enforceable by Law for the restrictions set forth in Section 7(a) shall be applicable, as follows, which geographic scope the Restricted Parties represent is coextensive with the geographic scope of the Business:

(i) everywhere in the World that has access to the Business because of the availability of the Internet;

(ii) everywhere in the World that a Restricted Party has the ability to compete with the Business through the Internet;

(iii) each state, commonwealth, territory, province and other political subdivision located in North America and the United

Kingdom;

(iv) each state, commonwealth, territory, province and other political subdivision located in the United States of America;

(v) California and any other state, commonwealth, territory or other political subdivision in which the Company has engaged in the Business in the one (1) year period immediately preceding the Final Put/Call Closing Date;
(vi) California and any other state, commonwealth, territory or other political subdivision in which the Company has performed any services or sold any products in the one (1) year period immediately preceding the Final Put/Call Closing Date; and
(vii) California and any other state, commonwealth, territory or other political subdivision where the Company has or had an office out of which it operated the Business at any time in the one (1) year period immediately preceding the Final Put/Call Closing Date.

(c) During the Restricted Period, none of the Restricted Parties shall, whether for their own account or for the account of any Person, directly or indirectly:

(i) call upon, solicit, accept any business of, contact or have any communication with any Person who is a customer or supplier or prospective customer or supplier of the Company as of the Final Put/Call Closing Date, or who was a customer or supplier or prospective customer or supplier of the Company at any time within the twenty-four (24) month period immediately preceding the Final Put/Call Closing Date for the purpose of: (A) diverting or attempting to divert or influence any business of such customer or supplier or prospective customer or supplier to any competitor of the Company or Buyer; (B) marketing, selling, distributing, leasing or providing any products or services in competition with the Business, the Company or Buyer; or (C) otherwise interfering in any fashion with the operations being conducted by the Company as of the Final Put/Call Closing Date or with any operations conducted by Buyer during the Restricted Period;

(ii) cause, induce or attempt to cause or induce any customer, supplier, licensee, licensor, franchisee, distributor, employee, consultant or other Person who is a business relation of the Company as of the Final Put/Call Closing Date or who was a customer, supplier, licensee, licensor, franchisee, distributor, employee, consultant or business relation of the Company within the twenty-four (24) month period immediately preceding the Final Put/Call Closing Date, to cease doing business with the Company, to deal with any competitor of the Company or in any way interfere with the relationship between any such customer, supplier, licensee, licensor, franchisee, distributor, employee, consultant or business relation and the Company; or

(iii) solicit for employment or attempt to solicit otherwise, endeavor to entice away, hire or retain any Person who is an employee, independent contractor or other personnel of the Company as of the Final Put/Call Closing Date or who was an employee, independent contractor or other personnel of the Company at any time within the twelve (12) month period immediately preceding the Final Put/Call Closing Date, except pursuant to a general solicitation which is not directed specifically to any such employees; provided, that nothing in this shall prevent a Restricted Party from soliciting or hiring (A) any employee whose employment has been terminated by the Company or Buyer or (B) after 90 days from the date of termination of employment, any employee whose employment has been terminated by the employee.

(d) The nature and scope of the foregoing protection has been carefully considered by Buyer, Sellers and Shareholders. Sellers and Shareholders each acknowledge and agree that the covenants contained in this Section 7 are essential elements of this Agreement and that but for these covenants, Buyer would not have agreed to acquire the Remaining Company Interests or otherwise become party to this Agreement. Buyer, Sellers and Shareholders hereby agree and acknowledge that the duration, scope and geographic areas applicable to such provisions are fair, reasonable and necessary and that adequate compensation has been received by Sellers for such obligations. If, however, for any reason any court determines that any such restrictions are not reasonable or that consideration is inadequate, such restrictions shall be interpreted, modified or rewritten to include as much of the duration, scope and geographic area identified in this Section 7 as will render such restrictions valid and enforceable, and the other provisions hereof shall remain in full force and effect.

(e) Notwithstanding anything herein to the contrary, in the event of a breach or threatened breach of this Section 7, Buyer shall be entitled, without the posting of a bond or other security, to an injunction restraining such breach or threatened breach, and Sellers and each Shareholder acknowledge the inadequacy of relief in damages with respect thereto. The foregoing shall not be construed as prohibiting any party from pursuing any other remedy available to it for such breach or threatened breach.

8. Termination Procedures.

(a) Termination. This Agreement may be terminated and the transactions contemplated hereby may be abandoned:

(i) at any time, by mutual written agreement of Buyer and Sellers;

(ii) by Buyer, at any time after delivery of an Exercise Notice and prior to the related Put/Call Closing, if (i) either Seller is in breach, in any material respect, of the representations, warranties or covenants made by it in this Agreement, (ii) such breach is not cured within ten (10) Business Days of written notice of such breach from Buyer (to the extent such breach is curable) and (iii) such breach, if not cured, would render the conditions set forth in Section 3(e) incapable of being satisfied; provided, however, that Buyer shall not be entitled to terminate this Agreement pursuant to this Section 8(a)(ii) if there has been a violation or breach of this Agreement by Buyer that has prevented or would prevent satisfaction of any conditions set forth in Section 3(d);

(iii) by Sellers, at any time after delivery of an Exercise Notice and prior to the related Put/Call Closing, if (i) Buyer is in breach, in any material respect, of the representations, warranties or covenants made by it in this Agreement, (ii) such breach is not cured within ten (10) Business Days of written notice of such breach from Sellers (to the extent such breach is curable) and (iii) such breach, if not cured, would render the conditions set forth in Section 3(d) incapable of being satisfied; provided, however, that Sellers shall not be entitled to terminate this Agreement pursuant to this Section 8(a)(iii) if there has been a violation or breach of this Agreement by the Company or Sellers that has prevented or would prevent satisfaction of any conditions set forth in Section 3(e);

(iv) by Buyer or Sellers at any time after the Outside Put/Call Exercise Date; or

(v) by Buyer or Sellers if any Governmental Authority shall have enacted, issued, promulgated, enforced or entered any Law or Order, or refused to grant any required consent or approval, that has the effect of making the consummation of the transactions contemplated by this Agreement illegal or that otherwise prohibits the consummation of transactions contemplated by this Agreement and such Law, Order or other action shall have become final and non-appealable.

(b) Procedure Upon Termination. In the event of the termination of this Agreement and the abandonment of the transactions contemplated hereby, written notice thereof shall be given by a terminating party to the other parties, and this Agreement shall terminate and the transactions contemplated hereby shall be abandoned without further action by any of the parties.

(c) Effect of Termination. No party shall have any duties or obligations to the other parties hereto after the date of such termination in accordance with the provisions of Section 8(a) and Section 8(b) above and none of the parties will have any further liability hereunder; provided, however, (i) except as provided in Section 8(d), no such termination shall relieve any party from Liability for any fraud or Willful Breach by that party, and (ii) Section 7, this Section 8(c), Section 8(d), Section 9 and Section 10 shall remain in full force and effect and survive any termination of this Agreement (together with any corresponding defined terms) in accordance with their respective terms.

(d) Exclusive Remedy. From and after the date of this Agreement until the Final Put/Call Closing, the sole and exclusive remedy of each party in the event of a breach (including any Willful Breach) of any representation, warranty, covenant or agreement set forth in this Agreement by another party will be (i) termination of this Agreement in accordance with Section 8(a), or (ii) specific performance in accordance with Section 9. For the avoidance of doubt, while Sellers may seek specific performance in accordance with Section 9 in no circumstance shall Sellers be permitted or entitled to receive (A) payment of monetary damages prior to the termination of this Agreement, or (B) both a grant of specific performance to cause the consummation of the transactions contemplated by this Agreement and payment of any monetary damages.

9. Remedies.

(a) The parties agree that irreparable harm for which monetary damages, even if available, would not be an adequate remedy in the event that the parties hereto do not perform the provisions of this Agreement (including failing to take such actions as are required of such party hereunder to consummate the transactions contemplated by this Agreement) in accordance with its specified terms or otherwise breach such provisions. Accordingly, except as provided in Section 9(c), the parties hereto

acknowledge and agree that in the event of any breach or threatened breach by Sellers on the one hand, or Buyer, on the other hand, or any of their respective covenants or obligations set forth in this Agreement, Buyer, on the one hand, and Sellers, on the other hand, shall be entitled to an injunction, specific performance and other equitable relief to prevent breaches of this Agreement and to enforce specifically the terms and provisions hereof, in addition to any other remedy to which they are entitled at law or in equity. Each of the parties hereto agrees that it will not oppose the granting of an injunction, specific performance or other equitable relief on the basis that any other party has an adequate remedy at law or that any award of specific performance is not an appropriate remedy for any reason at law or in equity, subject to Section 9(c). Subject to Section 9(c), each of the parties further agrees that the only permitted objection that it may raise in response to any action of equitable relief is that it contests the existence of a breach or threatened breach of this Agreement. Any party seeking an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement shall not be required to provide any bond or other security in connection with any such Order or injunction. Except as provided in Section 9(c), the pursuit of an injunction, specific performance or other equitable relief by any party hereto will not be deemed a waiver of the right to pursue any other right or remedy (whether at law or in equity) to which such party may be entitled at any time.

(b) Except as otherwise provided herein, any and all remedies herein expressly conferred upon a party will be deemed cumulative with and not exclusive of any other remedy conferred hereby, or by law or equity upon such party, and the exercise by one party of any one remedy will not preclude the exercise at any time of any other remedy.

(c) Notwithstanding anything herein to the contrary, it is explicitly agreed that the right of Seller, on the one hand, and the Buyer, on the other hand, to obtain an injunction, or other appropriate form of equitable relief to cause Buyer or Sellers, as the case may be to complete the Put/Call Closing shall be subject to the following: (i) all conditions set forth in Section 3(d) (with respect to Sellers’ obligations) and Section 3(e) (with respect to Buyer’s obligations), respectively, have been satisfied or waived (other than those conditions that by their terms are to be satisfied at the Put/Call Closing; provided that each of which shall be capable of being satisfied if the Put/Call Closing Date were on such date), (ii) Buyer or Sellers, as the case may be, has failed to complete the Put/Call Closing in accordance with Section 3(a) when required to do so hereunder and (iii) Buyer or Sellers (whichever is seeking the injunction or other form of equitable relief), as the case may be, has irrevocably confirmed in writing that, if specific performance is granted, then the Put/Call Closing will occur pursuant to Section 3(a).

10. Miscellaneous.

(a) Expenses. All fees and expenses incurred in connection with this Agreement, the Ancillary Documents and the transactions contemplated hereby and thereby shall be paid by the party incurring such expenses, whether or not the transactions contemplated hereby or thereby are consummated.

(b) Notices. All notices (including any Put Notice or Call Notice) and other communications given or made pursuant hereto shall be in writing and shall be deemed to have been duly given or made (i) as of the date delivered, if delivered personally, (ii) on the date the delivering party receives confirmation of good transmission, if delivered by facsimile or E-mail (in which case, it will be effective upon receipt of confirmation of good transmission, excluding automatic acknowledgements of receipt), or (iii) as of the date delivered, if sent by overnight courier (providing proof of delivery), to the parties at the following addresses (or at such other address for a party as shall be specified in a notice given in accordance with this Section 10(b)):

If to Sellers:

Pura Vida

7979 Ivanhoe #400

La Jolla, CA 92037

Attn: Paul Goodman and Griffin Thall

E-mail: [removed]

With a copy (which shall not constitute notice) to:

Solomon Ward Seidenwurm & Smith, LLP

401 B Street, Suite 1200

San Diego, CA 92101

Attn: Michael B. Abramson

Fax: [removed]

E-mail: [removed]



If to Buyer:

Vera Bradley Holdings, LLC

c/o Vera Bradley, Inc.

12420 Stonebridge Road

Roanoke, Indiana 46808

Attn: Chief Administrative & Legal Officer - Mark Dely

Facsimile No.: [removed]

Email: [removed]

With a copy to:

Ice Miller LLP

One American Square, Suite 2900

Indianapolis, Indiana 46282

Attn: Stephen J. Hackman, Esq.

Facsimile: [removed]

E-mail: [removed]

(c) Governing Law. This Agreement and all controversies arising out of, in connection with or relating to it shall in be governed by, and construed in accordance with, the Laws of the State of Delaware applicable to agreements made and entirely to be performed within Delaware by its citizens, including all matters of construction, validity and performance.

(d) Entire Agreement. This Agreement constitutes the entire agreement between the parties concerning the subject matter hereof and supersede all previous agreements, written or oral, relating to the subject matter hereof.

(e) Severability. Should any provision of this Agreement or the application thereof to any Person or circumstance be held invalid or unenforceable to any extent: (i) such provision shall be ineffective to the extent, and only to the extent, of such unenforceability or prohibition and shall be enforced to the greatest extent permitted by Law, (ii) such unenforceability or prohibition in any jurisdiction shall not invalidate or render unenforceable such provision as applied to other Persons or circumstances or in any other jurisdiction, (iii) such unenforceability or prohibition shall not affect or invalidate any other provision of this Agreement and (iv) the parties shall negotiate in good faith to modify this Agreement so as to effect the original intent of the parties as closely as possible in a reasonable manner so that the transactions contemplated hereby may be consummated as originally contemplated to the fullest extent possible. Moreover, if any term or other provision of this Agreement shall be invalid, illegal or incapable of being enforced by any rule of law or public policy because it is excessively broad as to duration, scope, activity or subject, the parties intend that such provision shall be deemed modified to the minimum degree necessary to make such provision valid and enforceable under applicable Law and that such modified provision shall thereafter be enforced to the fullest extent permitted under applicable Law.

(f) Amendment. Neither this Agreement nor any of the terms hereof may be terminated, amended, supplemented or modified orally, but only by an instrument in writing signed by Buyer and Sellers; provided that the observance of any provision of this Agreement may be waived in writing by the party that will lose the benefit of such provision as a result of such waiver.

(g) Effect of Waiver or Consent. At any time prior to the Put/Call Closing, any party may, (i) waive any inaccuracies in the representations and warranties of any other party hereto, (ii) extend the time for the performance of any of the obligations or acts of any other party hereto or (iii) unless prohibited by applicable Law, waive compliance by any other party with any of the agreements contained herein or, except as otherwise provided herein, waive any of such party’s conditions. Notwithstanding the foregoing, no failure or delay by Sellers or Buyer in exercising any right hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right hereunder. Any agreement on the part of a party hereto to any such extension or waiver shall be valid only if set forth in an instrument in writing signed on behalf of such party.

(h) Successors and Assigns. This Agreement shall not be assigned by Sellers without the prior written consent of Buyer or by Buyer without the prior written consent of Sellers; provided that Buyer may assign all or any portion of its rights and obligations under this Agreement without such consent to (a) an Affiliate of Buyer and/or (b) any wholly owned U.S. Subsidiary of Buyer, in each case which assignment shall not relieve Buyer or Designs of its obligations hereunder. Sellers shall not transfer or assign their Remaining Company Interests to any Person unless such Person has executed a joinder to this Agreement.

(i) Jurisdiction; Court Proceedings; Waiver of Jury Trial.

(i) Any Litigation against any party to this Agreement arising out of, in connection with or relating to this Agreement shall be brought solely in the Chosen Courts and each of the parties submits to the exclusive jurisdiction of the Chosen Courts for the purpose of any such Litigation; provided that a final judgment in any such Litigation may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by Law. Each party irrevocably and unconditionally agrees not to assert any (A) objection that it may ever have to the laying of venue of any such Litigation in either Chosen Court, (B) Claim that any such Litigation brought in either Chosen Court has been brought in an inconvenient forum and (C) Claim that either Chosen Court does not have personal jurisdiction over such party with respect to such Litigation.

(ii) Each party agrees that service of process in any Litigation may be made by mailing a copy thereof by registered or certified mail or by overnight courier service, postage prepaid, to it at its address specified herein. Nothing in this Agreement will affect the right of any party to serve process in any other manner permitted by Law.

(iii) EACH OF THE PARTIES TO THIS AGREEMENT HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY RIGHT TO TRIAL BY JURY OF ANY ACTION (I) ARISING UNDER THIS AGREEMENT OR (II) IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES, OR ANY OF THE TRANSACTIONS RELATED HERETO, IN EACH CASE, WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER AT LAW OR IN EQUITY, BASED IN CONTRACT OR IN TORT OR OTHERWISE. EACH PARTY HEREBY FURTHER AGREES AND CONSENTS THAT ANY SUCH ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY AND THAT THE PARTIES MAY FILE A COPY OF THIS AGREEMENT WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES TO THE WAIVER OF THEIR RIGHT TO TRIAL BY JURY.

(j) Counterparts. This Agreement may be executed by facsimile signatures and in any number of counterparts with the same effect as if all signatory parties had signed the same document. All counterparts shall be construed together and shall constitute one and the same instrument.

(k) Further Assurance. If at any time after the Put/Call Closing any further action is necessary or desirable to carry out the intent of this Agreement and to fully effect the transactions contemplated by this Agreement or any other of the Ancillary Documents, each of the parties shall take such further action (including the execution and delivery of such further instruments and documents) as any other party reasonably may request. Each party shall cooperate affirmatively with the other parties, to the extent reasonably requested by such other parties, to enforce the rights and obligations herein provided.

11. Guarantee; No Inconsistent Covenants.

(a) For purposes of this Agreement, the word “Guarantor” shall mean all and any one or more of the Guarantors, and the obligations of the Guarantors shall be joint and several. To induce Sellers to enter into this Agreement and the Purchase Agreement, Guarantor hereby absolutely, unconditionally and irrevocably guarantees to Sellers the complete and punctual payment, observance, performance and discharge of the obligations of Buyer under this Agreement, including the payment by Buyer of the Exercise Price at the Put/Call Closing(s) (collectively, the “Guaranteed Obligations” and such guarantee, the “Guarantee”), in each case as and when the payment of the same shall become due (including amounts that would become due from Buyer but for the operation of the automatic stay under Section 362(a) of the Bankruptcy Code, 11 U.S.C. § 362(a)). The term “obligations” is used in this Section 11 in its most comprehensive sense. In furtherance of the foregoing and not in limitation of any other right which Sellers may have at law or in equity against Guarantor, upon the failure of Buyer to pay any of the Guaranteed Obligations when and as the same shall become due (including amounts that would become due but for the operation of the automatic stay under Section 362(a) of the Bankruptcy Code, 11 U.S.C. § 362(a)), Guarantor will upon demand pay, or cause to be paid, in cash, to Sellers, an amount equal to the sum of all Guaranteed Obligations then owed to Sellers.

(b) Designs represents and warrants to Sellers that (i) Designs is an indirect parent company of Buyer; (ii) Designs (A) is duly organized, validly existing and in good standing under the Laws of Indiana and (B) has full power (corporate or otherwise) and authority to execute, deliver and perform this Agreement and to perform its obligations hereunder; (iii) the execution, delivery and performance by Designs of the Guarantee have been duly authorized by all necessary corporate action of Designs, do not and will not breach, or give any Person the right to declare a default or exercise any remedy or to obtain any additional rights under, or to accelerate the maturity or performance of, or payment under, or cancel, terminate, or modify, any contract to which Designs is a party; (iv) this Guarantee constitutes the valid and legally binding obligation of Designs, enforceable against Designs in accordance with its terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors’ rights and to general equity principles, as applicable; and (v) no Governmental Consent is required in connection with the execution and delivery of this Guarantee and performance of Design’s obligations hereunder.

(c) VRA represents and warrants to Sellers that (i) VRA is the ultimate parent company of Buyer; (ii) VRA (A) is duly organized, validly existing and in good standing under the Laws of Indiana and (B) has full power (corporate or otherwise) and authority to execute, deliver and perform this Agreement and to perform its obligations hereunder; (iii) the execution, delivery and performance by VRA of the Guarantee have been duly authorized by all necessary corporate action of VRA, do not and will not breach, or give any Person the right to declare a default or exercise any remedy or to obtain any additional rights under, or to accelerate the maturity or performance of, or payment under, or cancel, terminate, or modify, any contract to which VRA is a party; (iv) this Guarantee constitutes the valid and legally binding obligation of VRA, enforceable against VRA in accordance with its terms, subject to bankruptcy, insolvency, reorganization and any other Laws of general applicability relating to or affecting creditors’ rights and to general equity principles, as applicable; and (v) no Governmental Consent is required in connection with the execution and delivery of this Guarantee and performance of the VRA’s obligations hereunder.

(d) Guarantor hereby agrees that its liability for the Guaranteed Obligations set forth herein is irrevocable, absolute, independent and unconditional and shall not (i) be affected by any circumstance which constitutes a legal or equitable discharge of a guarantor or surety other than payment in full of the Guaranteed Obligations, or (ii) be released, diminished, impaired, reduced, or affected by any renewal, extension, adjustment, or modification of the Guaranteed Obligations agreed to in writing by Sellers and Buyer in accordance with the terms of this Agreement, or by any failure of Sellers to notify Guarantor thereof, and Guarantor hereby waives notice thereof (other than any notices required under this Agreement). Without limitation, Guarantor consents to any extensions of time of the Guaranteed Obligations agreed to in writing by Sellers and Buyer, to any changes in the terms of the Guaranteed Obligations as agreed to in writing by Sellers and Buyer, and to any settlement or adjustment with respect to the Guaranteed Obligations entered into in writing between Sellers and Buyer. Except as expressly provided in this Agreement with respect to Buyer, no delays on the part of Sellers in the exercise of any right or remedy with respect to any of the Guaranteed Obligations shall operate as a waiver thereof, and no single or partial exercise by Sellers of any right or remedy with respect to any of the Guaranteed Obligations shall preclude any other or further exercise thereof or the exercise of any other right or remedy.

(e) Guarantor acknowledges and agrees that: (i) this Guarantee is the immediate, direct and primary obligation of Guarantor, and that each Seller shall be entitled to make a demand hereunder, and pursue all of its rights and remedies against Buyer and/or Guarantor, jointly and severally, whether or not such Seller has made any demand or pursued any remedies, or during the pendency of any demand made hereunder or remedies pursued, against Buyer;
(ai) this Guarantee is a guarantee of payment when due and not of collectability; (iii) Guarantor’s payment of a portion, but not all, of the Guaranteed Obligations shall in no way limit, affect, modify or abridge Guarantor’s liability for any portion of the Guaranteed Obligations remaining unsatisfied; and (iv) this Guarantee is a continuing guaranty and shall remain in effect until all of the Guaranteed Obligations shall have been paid in full.

(f) Guarantor waives and agrees not to assert: (i) any right to require Sellers to proceed against Buyer or any other Person, to proceed against or exhaust any collateral or other security held for the Guaranteed Obligations (except to the extent required by applicable Law in a provision which cannot be waived); (ii) any defense arising by reason of any lack of corporate or other authority; or (iii) presentment, protest and notice of dishonor. The Guaranteed Obligations shall conclusively be deemed to have been created, contracted, incurred and permitted to exist in reliance upon this Guarantee. The obligations of Guarantor hereunder are independent of and separate from the obligations of Buyer and the Company and upon the occurrence and during the continuance of any default, a separate action or actions may be brought against Guarantor, whether or not Buyer or the Company is joined therein or a separate action or actions are brought against Buyer or the Company.

(g) So long as this Guarantee shall be in effect, Guarantor will not liquidate, wind up or dissolve itself (or suffer any liquidation or dissolution) or sell, transfer, lease or otherwise dispose of (whether in one transaction or in a series of transactions) all or substantially all of its assets, except that Guarantor may sell, transfer, lease or otherwise dispose of all or substantially all of its assets to another Person, if (i) such Person is an Affiliate of Guarantor or (ii) such Person shall expressly assume by an amendment hereto all of the obligations of Guarantor hereunder.

(h) Notwithstanding anything to the contrary in this Agreement, Guarantor may assert and is entitled to the benefits of any defense, set-off, counterclaim or any other right derived from or afforded by this Agreement, the Purchase Agreement or applicable Law with respect to the Guaranteed Obligations; and Guarantor shall not be required to pay any of the Guaranteed Obligations in the event of a dispute between Sellers and Buyer with respect to whether the Guaranteed Obligations are due and payable, including without limitation any alleged breach of this Agreement or the Purchase Agreement, unless and until a final, non-appealable judgment that requires such payment is entered by a court of competent jurisdiction. Notwithstanding the foregoing, the automatic stay under Section 362(a) of the Bankruptcy Code, 11 U.S.C. § 362(a) in circumstances where Buyer is the debtor in a case pending under such Code shall not be a defense to payment that can be asserted by Guarantor, and a non-appealable final judgment against Buyer shall not be required prior to payment by Guarantor if Seller is prohibited from obtaining such a judgment solely by the application of the automatic stay or the status of Buyer as a debtor under such Code. For avoidance of doubt, in such

circumstances, Guarantor can assert any other defense, set-off, counterclaim or other right of Buyer in an action by Sellers to obtain payment from Guarantor.

(i) Notwithstanding anything to the contrary in this Agreement, upon Buyer’s delivery of all payments to be made by Buyer pursuant to the Guaranteed Obligations, the obligations of Guarantor under this Section 11 shall automatically terminate and the ☒Guaranteed Obligations shall be deemed satisfied in full.

(j) Each of Designs and VRA agrees that (i) neither it nor its Affiliates will: directly or indirectly take any actions with respect to the Company in bad faith that are intended to reduce the amount of the Exercise Price; and (ii) it will, and it will cause Buyer to, use commercially reasonable efforts to satisfy any conditions to the ability of Buyer, Designs or VRA to pay the Exercise Price when required hereunder, which conditions are set forth in that certain Credit Agreement, dated as of September 7, 2018, by and among Designs, the other loan parties party thereto, the lenders party thereto and JPMorgan Chase Bank N.A., as agent, or any renewal, restatement, amendment or replacement thereof, and that it will not, nor will it cause Buyer to, agree to any new covenant or to modify any existing covenant that would impose additional conditions or restrictions on the performance of the obligations of Buyer, Designs or VRA under this Agreement (collectively, “New Conditions”), unless Designs and VRA reasonably believe at the time the covenant is entered into or modified that they will be able to perform such obligations in accordance with this Agreement.

(k) This agreement and the rights and obligations evidenced hereby are subordinate in the manner and to the extent set forth in that certain Subordination and Intercreditor Agreement (as the same may be amended, restated, supplemented or otherwise modified from time to time pursuant to the terms thereof, the “Subordination Agreement”) dated as of June 19, 2019 among Vera Bradley Designs, Inc., Vera Bradley, Inc., Vera Bradley Holdings, LLC,
· the other Loan Parties party thereto, Creative Genius Holdings, Inc., Creative Genius Investments, Inc. (Creative Genius Holdings, Inc. and Creative Genius Investments, Inc individually and collectively the “Subordinated Creditor”) and JPMorgan Chase Bank, N.A., in its capacity as administrative agent for the Senior Secured Parties defined therein (“Agent”), to the indebtedness (including interest) owed by the Loan Parties pursuant to that certain Credit Agreement among the Company, the other Loan Parties, Agent and the Lenders from time to time party thereto, and the other Senior Debt Documents (as defined in the Subordination Agreement), as such Credit Agreement and such Senior Debt Documents have been and hereafter may be amended, restated, supplemented or otherwise modified from time to time and to indebtedness refinancing the indebtedness under such agreements as contemplated by the Subordination Agreement; and each party to this agreement, by its acceptance hereof, irrevocably agrees to be bound by the provisions of the Subordination Agreement.

[Signature Pages Follow]

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above.

SELLERS



CREATIVE GENIUS HOLDINGS, INC.

a California corporation

By: /s/ Griffin Thall
[image: ]

Name: Griffin Thall

Title: President


CREATIVE GENIUS INVESTMENTS, INC.

a California corporation

By: /s/ Griffin Thall
[image: ]

Name: Griffin Thall

Title: President


BUYER



VERA BRADLEY HOLDINGS, LLC

a Delaware limited liability company

By: /s/ Robert T. Wallstrom
[image: ]

Name: Robert T. Wallstrom

Title: President and CEO


SHAREHOLDERS



By: /s/ Griffin Thall
[image: ]

Griffin Thall

By: /s/ Paul Goodman
[image: ]

Paul Goodman

Solely for purposes of Section 11


VERA BRADLEY DESIGNS, INC.

an Indiana corporation

By: /s/ Robert T. Wallstrom
[image: ]

Name: Robert T. Wallstrom

Title: President and CEO

VERA BRADLEY, INC.

an Indiana corporation

By: /s/ Robert T. Wallstrom
[image: ]

Name: Robert T. Wallstrom

Title: President and CEO

Exhibit 10.3


SECOND AMENDMENT TO CREDIT AGREEMENT

This Second Amendment to Credit Agreement, dated as of July 16, 2019 (this "Amendment"), is among Vera Bradley Designs, Inc., and any other Borrower party hereto from time to time, as Borrowers, the other Loan Parties party hereto, the Lenders party hereto, and JPMorgan Chase Bank, N.A., as Administrative Agent.

RECITAL

Vera Bradley Designs, Inc., and any other Borrower party thereto, as Borrowers, the other Loan Parties party thereto, the Lenders party thereto, and JPMorgan Chase Bank, N.A., as Administrative Agent are parties to a Credit Agreement dated as of September 7, 2018, as amended by a certain First Amendment to Credit Agreement dated June 19, 2019 (as amended, and as it may be further amended or modified from time to time, the “Credit Agreement”). Terms used but not defined herein shall have the respective meanings ascribed thereto in the Credit Agreement. The Loan Parties have requested an amendment of the Credit Agreement as set forth herein, and the Lenders are willing to do so in accordance with the terms hereof.

TERMS

In consideration of the premises and of the mutual agreements herein contained, the parties agree as follows:

ARTICLE 1. AMENDMENTS TO CREDIT AGREEMENT

Upon the satisfaction of the conditions specified in Article 3 hereof, the Credit Agreement is amended as of the date hereof as follows:

1.1	The following new definitions are added to Section 1.01 of the Credit Agreement in proper alphabetical order:

“Factoring Agreement” means a certain factoring agreement dated August 30, 2018 between CG and Rosenthal & Rosenthal of California, Inc.

“Factoring Agreement Term” means the time period commencing on August 30, 2018 and ending on August 31, 2019.

“Second Amendment” means the Second Amendment to this Agreement dated July 16, 2019.

“Second Amendment Effective Date” means the effective date of the Second Amendment.

1.2 Section 6.01 of the Credit Agreement is amended by replacing the period at the end of clause (k) thereof with “; and” and adding the following new clause (l) immediately thereafter:

(l) Indebtedness of CG existing on the Second Amendment Effective Date as evidenced by the Factoring Agreement and to remain outstanding only through the date that is ten (10) days after the end of the Factoring Agreement Term, provided that (i) the aggregate amount of such Indebtedness does not exceed $2,000,000; and (ii) no Loan Party is a guarantor or otherwise liable on any Indebtedness permitted by this Section 6.01(l).

1.3 Section 6.02 of the Credit Agreement is amended by replacing the period at the end of clause (i) thereof with “; and” and adding the following new clause (j) immediately thereafter:

(j) Liens existing on the Second Amendment Effective Date as evidenced by the Factoring Agreement solely on property of CG described in Section 10.1 of the Factoring Agreement and to remain in place only through the date that is ten (10) days after the end of the Factoring Agreement Term.

1.4 Section 6.05 of the Credit Agreement is amended by replacing the period at the end of clause (g) thereof with “; and” and adding the following new clause (h) immediately thereafter:

(h) so long as no Event of Default exists and is continuing, the sale of receivables under the Factoring Agreement.

ARTICLE 2. REPRESENTATIONS

In order to induce the Lenders and the Administrative Agent to enter into this Amendment, each Loan Party represents and warrants to each Lender and the Administrative Agent, that the following statements are true, correct and complete:

2.1	The execution, delivery and performance of this Amendment are within its powers and have been duly authorized by it.

2.2 This Amendment is the legal, valid and binding obligation of it, enforceable against it in accordance with the terms hereof, subject to applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors' rights generally and subject to general principles of equity, regardless of whether considered in a proceeding in equity or at law.

2.3 After giving effect to the amendments herein contained, the representations and warranties contained in the Credit Agreement and the representations and warranties contained in the other Loan Documents are true in all material respects on and as of the date hereof with the same force and effect as if made on and as of the date hereof (it being understood and agreed that any representation or warranty which by its terms is made as of a specified date shall be required to be true and correct in all material respects only as of such specified date, and that any representation or warranty which is subject to any materiality qualifier shall be required to be true and correct in all respects), and no Default exists or has occurred and is continuing on the date hereof.

ARTICLE 3. CONDITIONS PRECEDENT.

This Amendment shall be effective as of the date hereof when each of the following is satisfied:

3.1 This Amendment shall be executed by each of the Borrowers, the other Loan Parties, the Required Lenders, and the Administrative Agent.

3.2 The Administrative Agent shall have received and be reasonably satisfied with such other agreements, instruments and documents, and the Borrowers shall have satisfied such other conditions, as the Administrative Agent may have reasonably requested, including the payment of all fees required to be paid as of the date hereof, any due diligence items reasonably required by the Administrative Agent and all items on the closing list provided in connection with this Amendment.

ARTICLE 4. MISCELLANEOUS.

4.1 References in the Loan Documents to the Credit Agreement shall be deemed to be references to the Credit Agreement as amended hereby and as further amended from time to time. This Amendment is a Loan Document.

4.2 Except as expressly amended hereby, each Loan Party agrees that the Loan Documents are ratified and confirmed and shall remain in full force and effect and that it has no set off, counterclaim, defense or other claim or dispute with respect to any of the foregoing. Except as expressly set forth herein, all rights, powers, privileges and remedies of the Administrative Agent and the Lenders and all obligations of the Loan Parties, shall remain in full force and effect. Each Loan Party acknowledges and agrees that each of the Administrative Agent, the Issuing Bank, each Lender and each Related Party of any of the foregoing Persons has properly performed and satisfied in a timely manner

all of its obligations to each Loan Party under or in connection with the Loan Documents and the transactions related thereto, all actions taken by the Administrative Agent and the Lenders are reasonable and appropriate under the circumstances and within their rights under the Loan Documents and they are not aware of any currently existing claims or causes of action against the Administrative Agent, the Issuing Bank, any Lender or any Related Party of any of the foregoing Persons under or in connection with the Loan Documents or any of the transactions related thereto.

4.3 This Agreement may be signed upon any number of counterparts with the same effect as if the signatures thereto and hereto were upon the same instrument and signatures sent by facsimile or other electronic imaging shall be enforceable as originals.

[Signature Pages Follow]

IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be duly executed by their respective authorized officers as of the day and year first above written.


BORROWERS:

VERA BRADLEY DESIGNS, INC



By: /s/ John Enwright
[image: ]

Name: John Enwright

Title: Executive Vice President and Chief Financial Officer



VERA BRADLEY INTERNATIONAL, LLC



By: /s/ John Enwright
[image: ]

Name: John Enwright

Title: Executive Vice President and Chief Financial Officer



VERA BRADLEY SALES, LLC



By: /s/ John Enwright
[image: ]

Name: John Enwright

Title: Executive Vice President and Chief Financial Officer



VERA BRADLEY HOLDINGS, LLC



By: /s/ John Enwright
[image: ]

Name: John Enwright

Title: Executive Vice President and Chief Financial Officer
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VERA BRADLEY HOLDINGS, LLC



By: /s/ John Enwright
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Name: John Enwright

Title: Executive Vice President and Chief Financial Officer
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JPMORGAN CHASE BANK, N.A., individually and as

Administrative Agent, Issuing Bank and Swingline
Lender



By: /s/ James Gurgone
[image: ]

Name: James Gurgone

Title: Authorized Agent
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WELLS FARGO BANK, N.A.



By: /s/ Chandra Ruff
[image: ]

Name: Chandra Ruff

Title: Assistant Vice President
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Exhibit 31.1

CERTIFICATION PURSUANT TO SECTION 302

OF THE SARBANES-OXLEY ACT OF 2002

I, Robert Wallstrom, certify that:

1. I have reviewed this quarterly report on Form 10-Q of Vera Bradley, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f))for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.

Date: September 11, 2019	/s/ Robert Wallstrom
[image: ]

Robert Wallstrom

Chief Executive Officer

Exhibit 31.2

CERTIFICATION PURSUANT TO SECTION 302

OF THE SARBANES-OXLEY ACT OF 2002

I, John Enwright, certify that:

1. I have reviewed this quarterly report on Form 10-Q of Vera Bradley, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f))for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.

Date: September 11, 2019	/s/ John Enwright
[image: ]

John Enwright

Chief Financial Officer

Exhibit 32.1

CERTIFICATIONS PURSUANT TO 18 U.S.C. SECTION 1350,

AS ADOPTED PURSUANT TO SECTION 906

OF THE SARBANES-OXLEY ACT OF 2002

I, Robert Wallstrom, the Chief Executive Officer of Vera Bradley, Inc., certify that (i) the quarterly report on Form 10-Q for the fiscal quarter ended August 3, 2019 (the “Report”) fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, and (ii) the information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of Vera Bradley, Inc. as of the dates and for the periods set forth therein.

/s/ Robert Wallstrom
[image: ]

Robert Wallstrom

Chief Executive Officer

September 11, 2019
[image: ]

Date

I, John Enwright, the Chief Financial Officer of Vera Bradley, Inc., certify that (i) the quarterly report on Form 10-Q for the fiscal quarter ended August 3, 2019 (the “Report”) fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, and (ii) the information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of Vera Bradley, Inc. as of the dates and for the periods set forth therein.

/s/ John Enwright
[image: ]

John Enwright

Chief Financial Officer

September 11, 2019
[image: ]

Date
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